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We Are Life Tenants 


MAx B. REID 


A CONSIDERATION OF the elemental law of life tenants emphasizes the parallel 
between the obligations of lawyers and those of life tenants generally. 

The relation of the life tenant to a remainderman is frequently termed that 
of a trustee. The life tenant is a trustee in the sense that he cannot dispose of 
the estate to the injury of the remainderman, but he differs from the trustee in 
that he may use the property for his benefit. He may take the rents, the income 
and the profits. He may take reasonable estovers—that is, wood for fences and 
fuel. He is entitled to emblements, meaning the crops planted by him. 

The life tenant has no right to commit waste. He is not permitted to do any 
act which results in permanent injury to the inheritance. The removal or destruc- 
tion of buildings is waste. He cannot escape responsibility by permitting trespass 
or waste by others. He is required to make ordinary repairs to preserve the 
property. 

The life tenant cannot alien or encumber the reversion. He is not permitted 
to give it away. Though not required to, he may improve, strengthen and beautify 
the inheritance for his own enjoyment and for those who follow him. 

In a broad sense, all of us who inhabit the earth are life tenants. We come, 
and when we go we take nothing with us. 

As all of this is true of people generally, it is especially true of us in the legal 
profession. We are not the founders. We entered a profession which had been 
long established and which was rich in history and traditions. We have taken 
it as our inheritance from those who have gone before. They were life tenants. 
We are life tenants too. To no one belongs the fee. 

The rents and profits; the estovers and emblements; the sunshine and happi- 
ness appertaining to the inheritance are ours as a matter of well settled law, 
but obligations go with enjoyment. We are trustees for others. The rights of 
remaindermen must not be disregarded. We should commit no waste, and permit 
none. Trespassers should be repulsed. The edifice should at all times be kept 
repaired. 








From an address delivered by Mr. Reid as president of the Bar Association of Arkansas 
at its forty-ninth annual meeting, Little Rock, May 2, 1947. Its full Me may be found in the 
Arkansas Law Review and Bar Association Journal, Vol. I, No. 3, Summer, 1947. 
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THE JUDICIAL NOMINATING COMMISSION in the so-called Missouri plan for selec- 
tion of judges has often been looked upon and spoken of and occasionally criticized 
as being merely a check upon what would otherwise be an unrestricted power of 
appointment in the governor—a device to make sure that whether he is so inclined 
or not, the governor cannot appoint an unworthy man to judicial office, because 
the commission will see to it that the men on the list to which his choice is limited 
are all properly qualified. A sincere governor, however, is less likely to chafe 
under such a restriction than he is to be grateful for the affirmative assistance 
thus supplied him. 

It is no secret that neither governors nor presidents very often make purely 
arbitrary appointments of any kind without seeking some kind of assistance. 
Indeed, if they attempted to do so, there would be little time left for the many 
other duties of an executive. The Los Angeles Daily Journal recently quoted 
Governor Earl Warren as saying that he had received approximately three hun- 
dred applications for appointment to the new positions created for Los Angeles 
by the last legislature. In addition to judicial appointments, he made 480 
appointments to boards, commissions and other offices during 1946, and 265 
during the first six months of 1947. 

Judge Robert McWilliams of the Superior Court of San Francisco, writing 
in the last California State Bar Journal to urge substitution of the nominating 
commission for the confirmation procedure now in use in that state, cites the 
above figures, gives Governor Warren credit for excellent judicial appointments 
during his incumbency, and adds: 

“But it is manifestly impossible for any governor, no matter how able and 
how well-intentioned he may be, to continue personally to give the necessary 
time and consideration to the search for and the appraisal of the qualifications 
of possible appointees that should be given in view of the importance of the 
task. Any procedure that will assist him in this task and result in an improved 
judiciary should be looked upon with favor.” 


—_————D Oa 


In a profession where unbounded trust is necessarily imposed, there is nothing 
surprising that fools should neglect it in their idleness and tricksters abuse it 
in their knavery, but it is the more to the honor of those, and I will vouch 
for many, who unite integrity with skill and attention, and walk honorably 
upright where there are so many pitfalls and stumbling blocks for those of a 
different character. To such men their fellow citizens may safely entrust the 
care of protecting their patrimonial rights and their country the more sacred 
charge of her laws and privileges.—Sir Walter Scott. 





Judge Orie L. Phillips Addresses Annual Meeting Luncheon 














Honorable Orie L. Phillips, judge of the 
United States Circuit Court of Appeals, Den- 
ver, Colorado, addressed the annual meeting 
luncheon of the American Judicature Society in 
the Hollenden Hotel, Cleveland, September 24, 
1947. Speaking on the subject “Have Faith 
in the United Nations,” Judge Phillips offered a 
sound basis for hope that the new international 
organization, in spite of some false starts and 


admitted defects, may yet provide the machin- 
ery for ordered justice under law among na- 
tions. The full text of Judge Phillips’ address 
will be published in a later issue of the JouR- 
NAL. 

The remainder of the annual meeting pro- 
gram was devoted to the regular election of 
directors and officers, names of whom appear 
on page 66 of this issue. 
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Why Veto Jury Verdicts? 


WILLIAM HARALSON 


But faith, fanatic faith, once wedded fast, 
To some dear falsehood, hugs it to the last. 


OF ALL PROVISIONS of the charter of the 
United Nations, the veto is the most bitterly 
criticized. Recently one of its members, in 
making an attack upon the veto principle, ex- 
claimed; “The one-nation, one-vote rule must 
be abolished!” He had reference to Article 27 
of the Charter of the United Nations. It pro- 
vides that except in matters of procedure the 
decisions of the Security Council “shall be 
made by an affirmative vote of seven members 
including the concurring votes of the perma- 
nent members.” Among these seven members 
are the Big Five. If any one of these countries 
exercises its right of veto it can nullify the 
decisions and wishes of all of the other nations. 
The Soviet Union has used or rather abused 
this right of veto most frequently. In several 
instances the effect has been to bring the ma- 
chinery of the United Nations to a temporary 
standstill. 

This delegate further complained that one 
of the Big Five also could nullify any plan for 
a revision of the Charter, no matter how wise 
or acceptable to most of the world, by simply 
vetoing ratification. He concluded by stating 
that “it is hardly conceivable that any one 
nation, no matter how powerful, would wish 
alone to refuse co-operation in a plan agreed 
to by the vast majority of the world.” 

Yet few people seem to realize that this same 
undemocratic veto has been embedded for cen- 
turies in our jury trials, and justice has been 
stumbling over it ever since. While it is true 
that in recent years many of the states have 
provided for less than a majority verdict in 
civil cases, all but a few retain this arbitrary 
rule as to criminal trials. Furthermore, in the 
federal courts, the unanimous verdict is re- 
quired in civil as well as criminal] trials. 

How did the unanimous verdict originate? 
Why do we still retain it? Should this rule be 


The author is judge of the County Court of Forrest 
County, Hattiesburg, Miss. 


—Moore. 


changed? If so, how? To answer these ques- 
tions we must take some “flash-backs’” into 
the history of jury trials. 


History Is OBSCURE 


In making this exploration, we are con- 
fronted with the strange fact that the most 
fundamental] institution of our law, the jury, 
is obscured in the debris of judicial history. 
Those who have undertaken to dig away the 
ashes of the past have been able to uncover 
only the broken columns of this great edifice 
of the law. When located, the separate parts are 
found scattered about, carried hither and yon 
by its adherents. However, it has never been 
possible to put them together so that they, like 
the ruins of the Greek Parthenon, might ap- 
pear in all their pristine glory. These difficul- 
ties make the search for the origin of the jury 
system all the more interesting. 

The material uncovered on this subject in- 
cludes the crude methods for determining jus- 
tice in ancient days, the origin of the number 
twelve for the jury, how the unanimity rule 
came to be, and the modern trend back to the 
majority principle. But no effort seems to have 
been made to focus the light from these dis- 
coveries upon the question as to whether or 
not the unanimous verdict should be retained. 
Nor, apparently, has there been any concern 
to point out the obvious lack of correlation 
between the percentage of votes required to 
pass a law (legislation) and the percentage of 
votes of the jurors necessary to enforce that law 
by conviction (judicial). This article is an at- 
tempt to bridge such gaps. As set out in the 
caption, this discussion will deal with the jury 
in criminal trials, felonies and misdemeanors. 
The jury in civil trials will be adverted to only 
when necessary. 

When one is examining the facts about juries, 
it is well for him to bear in mind the saying 
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of Artemus Ward: “Ignorance is not in not 
knowing things, but in knowing so many things 
that are not so.” In making this research, the 
writer found that in several instances he was 
mistaken in what has been accepted currently 
as facts concerning the jury system. For ex- 
ample, it is a common belief that the Magna 
Carta provided for trial by jury. This and other 
popular notions have been proved erroneous. 

Like many other institutions of democracy, 
the first juries were found in ancient Greece. 
There 200, 300, and sometimes, in cases of 
great importance, as high as 1,500 jurors were 
used. In that agreeable climate, these mass- 
jury trials were held outdoors. In a Greek 
comedy “The Clouds,” a visitor in the clouds, 
when pointed out the city of Athens on the 
map, says: “I don’t believe it, for I see no 
juries sitting.” According to Aristotle, the 
party having a bare majority of the votes of 
the jury was declared the winner; but if the 
votes were equal, the verdict was for the de- 
fendant. 

The Romans were not given to such extrava- 
gance. The Judices, or jury, had 81 members 
at the first ballot, but was reduced to 51 by 
challenge. The odd juror could determine the 
issue when there was tie vote. 

The jury did not appear among the Anglo- 
Saxons for many centuries thereafter. Indi- 
vidual reprisal, the most primitive of all meth- 
ods of redress of wrongs, developed into the 
_blood-feud. As governmental responsibility for 
administration of criminal justice developed, 
means for determing guilt or inocence were re- 
quired, and the first of these were trial by bat- 
tle, wherein it was assumed that the innocent 
party would have divine assistance; the ordeal, 
which again assumed divine intervention, this 
time to help the accused endure physical torture 
as proof of innocence; and finally compurga- 
tion, a closer approach to modern methods. In 
this procedure, the accused brought together 
a group of reputable neighbors or kinsmen, 
who swore that they believed the defendant’s 
oath that he was innocent. 

The number of compurgators in cases of im- 
portance was usually twelve, and from this, it 
is sometimes said, grew the preference for the 
number twelve in the jury. Many other specu- 
lative reasons have also been advanced, one of 
the outstanding ones being that twelve was the 
number of Christ’s apostles. 
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ORIGIN OF THE UNANIMITY RULE 


In the process of the development of our 
jury system one of the initial steps taken in 
any controversy was that of determining 
whether or not a charge should be brought 
against one suspected or accused of a wrong. 
This was usually done by having at least twelve 
men agree to the charge. If necessary, sufficient 
investigators were added to the panel until at 
least a dozen were found who would agree. 
This agreement then became the verdict of the 
group. We must keep in mind that in its be- 
ginning our jury system was nothing but the 
evidence of witnesses who informed the court 
of facts supposed to be within their knowledge. 
To require at least twelve men to agree was 
simply to fix the amount of evidence which the 
law determined to be conclusive of a matter 
in dispute. This idea still prevails in our pres- 
ent inquisitorial body, the grand jury. While 
composed of as many as 23 men, no true bill 
or indictment can be brought against an ac- 
cused unless at least twelve agree to it. The 
next step in the evolution of our jury system 
was to require twelve men, not to give evidence, 
but to hear the facts and determine their truth 
or falsity. It was then that witnesses were 
brought in to give the facts, and not their 
conclusions on the facts. Thus it became neces- 
sary to have one versed in the law to decide 
what evidence should be excluded from the 
jury. This official became known as the judge. 


WHY THE RULE WAS CHANGED 


It would have been interesting as well as 
helpful if the historians of the law had given 
some definite reason for changing to the unani- 
mous verdict. However, a determined research 
has failed to reveal that they were interested 
in this question; or, if so, that they took the 
pains to note it. Only this bald assertion can 
be found: 

This quotation is from Holdsworth’s History 


of a majority was taken, it was finally settled 
in 1867 that the verdict must be unanimous.” 


This quotation is from Holdworth’s History 
of English Law, written in 1922. 

It is worth noting that from the beginning 
until as late as 1346 the verdict of a major- 
ity of the jurors was accepted as the decision 
of the whole. Why was the change made? One 
suggestion is ventured which has good reason 
for support. It was not until the eighteenth 
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century that “cruel and unusual” punishment 
was abolished. In the fourteenth century, when 
the rule was changed requiring the verdict to 
be unanimous, the penalty for nearly every 
offense was extremely harsh and cruel. For 
what are now considered trivial violations the 
punishment was usually death or the maiming 
of a person such as the cutting off of an ear, 
or being painfully branded with hot irons, 
Furthermore, the defendant in those days was 
not surrounded with all of the Jegal safeguards 
of a fair and impartial trial, nor were the rules 
of evidence framed to benefit the accused. The 
judges of those days were among the learned 
and enlightened. Also, many of them were ec- 
clesiastics. Thus it was that they were more 
humane than the king and his counsellors or 
others who enacted these harsh measures to 
repress crime. 

In those days the judges made their own 
rules. All of these conditions no doubt influ- 
enced the judges to give every advantage within 
their power to the accused. It is not to be 
expected that they would make such a radical 
change from mere whim or fancy. To require 
a unanimous verdict was a great boon to the 
one being tried, which was no doubt justified 
at that time. 

But since those medieval days conditions have 
changed radically. Now, the accused is sur- 
rounded with every safeguard. His punish- 
ment is no longer considered harsh. The con- 
stitution itself guarantees him against unusual 
and barbarous punishment. In fact, the pres- 
ent tendency is towards reformation, with pun- 
ishment only as a necessary incident. Thus 
the reason to give the accused “a break” by 
requiring a unanimous verdict no longer ex- 
ists. In fact, it is now just the reverse. 


REASONABLENESS OF THE UNANIMITY RULE 


At an early date students of the law began 
to criticize the rule requiring all members of 
the jury to agree on a verdict. Among the 
first to register disapproval of the unanimity 
rule was Jeremy Bentham (1748-1832) an Eng- 
lish jurist and philosopher, when he wrote: 

“If the work of forming verdicts has been 
the work of calm reflection working by the 
light of experience, in a comparatively mature 
and enlightened age, some number, certain of 
affording a majority on one side, viz., an odd 
number, would on this, as on other occasions, 
have been provided; and to the decision of that 
preponderating number would of course have 
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been given the effect of the conjunct decision 
of the whole.” 

Later, Lieber, an esteemed writer of his day, 
in his book on Civil Liberty and Self Gov- 
ernment, wrote in 1877: 


“Perhaps more professional men adhere to 
the unanimity principle; but reforms rarely 
proceed from the profession, in any sphere. It 
was not the theologians of the pope from whom 
the Reformation proceeded. We can add, how- 
ever, high authority in favor of our opinion. 
In January, 1839, Lord Campbell, chief jus- 
tice of England, declared in court, after the 
jury had pronounced an absurd verdict, which 
he declined accepting, that he intended to pre- 
pare a bill, in parliament, for the purpose of 
adopting the majority principle in civil cases; 
and while I am revising these pages, a very 
respectable petition, urged even by judges, to 
allow judges to decide in civil cases by the ma- 
jority of jurymen, when they cannot agree on 
a unanimous verdict, was presented to the 
Massachusetts Legislature. J consider, how- 
ever, the principle of verdicts by two-thirds in 
penal cases even more important than in civil 
cases.” 

Locke proposed in his constitution for South 
Carolina that every jury should consist of 
twelve men; and it should not be necessary that 
they should all agree, but the verdict should 
be according to the consent of the majority. 

If, as already set out herein, the number 
twelve was chosen because of its religious sig- 
nificance, this is not to be taken as any argu- 
ment in favor of unanimity. There are too 
many instances of the failure of the “apostolic 
twelve” to agree among themselves. Nor did 
their conduct always reflect that they were com- 
petent to have been selected as one of the 
twelve. Peter denied, Thomas doubted, and 
Judas betrayed the Master. In view of these 
manifestations of weakness among the dis- 
ciples, it is to be expected that it would be less 
difficult in modern times to pick twelve disciples 
of truth and honesty out of the grab bag of a 
jury box? 

It is too much to expect the supervisor to 
cull out all of the unfit. Many elderly jurors 
make the best triers of facts; but there are 
always some who though not disqualified by age 
are actually incapable of satisfactory jury duty. 
Others who meet the technical requirements 
have only the intelligence of a moron. Then, 
there is the juror who is stubborn to the “nth” 
degree. He simply goes contrary to any group. 
His attitude may be illustrated by an oft- 
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related story. Upon being advised that the 
jurors could not agree on a verdict the judge 
asked them what was the trouble. Whereupon 
a tall member of jury drawled out: 

“Jedge, I can tell you the trouble; them thar 
eleven men are the contrariest people I ever 
laid my eyes on.” 

Finally, and unfortunately, there is the juror 
who is positively corrupt; as well as the one 
who makes his living in a subrosa manner. 
They are among the six million criminally in- 
clined individuals in this country mentioned by 
J. Edgar Hoover. Many of them can meet the 
technical qualifications of a juror. Such a 
person is normally against any vice law for 
the simple reason that it militates against his 
earning an easy living. Is it not enough that 
such citizens are permitted to sit on a jury 
and voice their often unenlightened and some- 
times corrupt opinions without thereby bind- 
ing the whole jury? 


ANTI-SOCIAL ACTS AND THE UNANIMOUS 
VERDICT 


In determining the effect of unanimous ver- 
dicts in criminal cases, we must better under- 
stand the nature of the laws against activities 
inimical to the social order. It did not take 
much imagination to enforce a rule of law 
based on the Biblical rule of justice—“An eye 
for an eye and a tooth for a tooth.” Even 
the savage could understand this elementary 
principle of retribution. But our forbears 
never considered the causes of crime. Only re- 
cently have we concluded that it might be well 
to stress preventive measures. This attitude 
helped to bring about such laws as those to 
suppress vice. 

Now, statutes for the protection and ad- 
vancement of the social order differ very much 
from the criminal laws of the past. As we have 
learned already, in the olden days when a law 
was breached it meant that some individual 
was the victim. But anti-social acts of today 
often involve injury or wrong to no particular 
individual—the harm is to the people in general. 
A person is held up on the street and $100.00 
is taken from him. This is highway robbery. 
The jurors sympathize with the victim. All of 
them are quite ready to convict his assailant. 
But suppose the same citizen desires a little 
excitement and visits one of the community’s 
gambling places. He might, and probably will, 
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lose several times $100.00. Under the law his 
loss is by an illegal act. His wife and children 
might go without food and clothing as a result. 
However, when an effort is made to convict 
the operator, as the law contemplates, we have 
quite a different situation. Those individuals 
who are harmed by the operation of the gam- 
bling place are not before the jury. Some jur- 
ors, either through ignorance or because of 
more sinister reasons, are blind to the pur- 
poses of the legislature. No amount of compe- 
tent evidence will induce them to convict. In 
other words, any one of twelve jurors can veto 
the decision of eleven other citizens and the 
expressed will of the people as reflected in the 
acts of their law makers. 


MECHANICALLY SPEAKING 


To those mechanically inclined, the situation 
might be understood better by this comparison. 
Let 100 per cent represent unanimity or com- 
plete accord in the legislature as well in the 
jury box. Say a given law is passed by the 
decision of 65 per cent of the lawmakers. It 
can then be said that the legislative gear has 
65 teeth in it to represent accord. But when 
this same law comes to the test; that is, has 
to be passed upon by a jury, the decision must 
be unanimous or 100 per cent. Thus the judi- 
cial gear requires 100 teeth in it to represent 
accord. When the attempt is made to mesh 
a 65 tooth legislative gear with a 100 tooth 
judicial gear, there is going to be a great deal 
of noise and friction, but very little turning 
of the wheels of justice. And that is just what 
takes place when many of our laws encounter a 
jury trial. 


How THE JUROR FEELS ABOUT IT 


This is not all of the bad consequences of 
such an absurd situation. A busy citizen is 
summoned into court; he hears the evidence 
in the case; and with a majority of the jury 
he is clearly convinced that the law has been 
violated or has not been violated. After his 
wearisome sitting on the jury, he goes into an 
even more tiresome deliberation with his fellow 
jurors. Although the majority, or even all ex- 
cept several, have reached a conclusion, they 
find that there are those among their number 
who do not concur with them. No amount of 
persuasion can change the situation. The few, 
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unless they choose to do so, need not even give 
any reason for their position. The jury reports 
to the judge that they cannot agree. Hoping 
to avoid the trouble and expense of another 
trial, the judge sends the jury back for further 
deliberation. But, sooner or later, in too many 
instances, he is forced to enter a mistrial and 
discharge the jury. After the day’s work is 
over, some member of the jury, unable to re- 
strain his feelings, will express his resentment 
of the unanimous verdict. He thinks that his 
time and the taxpayer’s money is being wasted, 
which is true. He has a feeling of frustration 
and is convinced of the hopelessness of ever 
enforcing any progressive legislation under 
such a system. 

It is not only the comparatively few cases 
wherein the jury fails to agree that make the 
difference. It is the bare fact that all twelve 
of the jury must agree that causes most of 
the mischief. The state, representing the 
whole of its population, must ever bear this in 
mind. The law violator takes it into account 
when he wilfully breaks the law. The criminal 
lawyer knows it is his trump card in the event 
of a trial. The state realizes that even one 
juror can block its best efforts to carry out the 
will of the legislative majority. Therefore, 
unless the case is as “strong as horse radish” 
usually there is a compromise. As a conse- 
quence, the guilty man takes a small fine in- 
stead of the heavy penalty contemplated by the 
law maker. In effect, the law violator is not 
suppressed, but simply licensed. Thus the rule 
of unanimity thwarts the enforcement of the 
law without even entering the jury box. 


FINANCIALLY SPEAKING 


In Forrest County, Mississippi, from Janu- 
ary 1, 1934, to September 1, 1944, there were 
155 misdemeanor cases submitted to juries. In 
86, or 18.8 per cent of them, there were dis- 
agreements. The average annual expense in 
the Forrest County Court of jurors’ fees and 
mileage, witnesses, clerk and sheriff (but not 
including fixed expenses of judge and court re- 
porter) were, from 1935 through 1940, $3,- 
527.00. Jurors’ pay has been increased from 
$3.00 to $5.00 since then, so that a comparable 
figure today would be around $5,000. The clerk 
estimates that one-half of such variable ex- 
penses, say $2,500.00, is due to criminal mat- 
ters. This sum multiplied by .188 (the per- 
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centage of mistrials) amounts to $470.00, which 
may be taken as the estimated saving to this 
one county every year if jury disagreements 
were eliminated. (Of course some mistrials 
would continue to occur for other reasons.) 
On this basis, the approximate saving to the 
entire state each year would be about $30,- 
000.00. 

Furthermore, it is believed that the number 
of misdemeanors tried would be reduced by at 
least one-fourth if less than all twelve jurors 
could decide a case. The hope that one or more 
members of the jury can be persuaded to “hang” 
the jury encourages the demand for jury trial. 
Thus the above saving might be as much as 
doubled. The law could be changed, of course, 
as in other states, to allow for juries of less 
than twelve in minor criminal cases (and minor 
civil cases as well), still further reducing the 
cost of jury trial. 


FIVE STATES HAVE DONE IT 


While most of the states that have adopted 
majority verdicts use them only in civil cases, 
five states have provision for their use in crimi- 
nal cases. It will be worth our while to examine 
their statutes and inquire into their experi- 
ence in detail, for if there are substantial rea- 
sons against such practices it may be supposed 
that they would have showed up in these 
states. 

IDAHO 


Section 19-1802 of the Idaho Code Anno- 
tated, of 1932, provides as follows: 


“Issues of fact must be tried by jury, unless 
a trial by jury be waived, in criminal cases not 
amounting to felony, by the consent of both 
parties expressed in open court and entered in 
the minutes. In case of misdemeanor the jury 
may consist of twelve or any number less than 
twelve upon which the parties may agree in 
open court, but five-sixths of the jury may 
render a verdict, which verdict shall have the 
same effect as a unanimous verdict.” 


In a letter dated February 10th, 1947, Act- 
ing Dean Brockelbank of the University of 
Idaho College of Law, comments upon the fore- 
going as follows: 


“As you see, we may use any number if both 
parties agree to less than twelve, and the prac- 
tice in Idaho is to use six jurors in misdemeanor 
cases. The law certainly does save time and 
expense. This law is also an improvement over 
the requirement of a unanimous verdict because 
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with six jurors a verdict may be given by five 
who agree, and that leaves room for one stub- 
born fool to hold out against the others.” 


MONTANA 


“In all civil actions and in all criminal cases 
not amounting to felony, two-thirds in number 
of the jury may render a verdict, and such 
verdict so rendered shall have the same force 
and effect as if all of such jury concurred there- 
in.”—Constitution, I (6). 

The dean of the Montana college of law, in 
response to a question submitted to him, re- 
plied that “the opinion of almost all lawyers 
is that our law is an improvement over the old 
law which required a unanimous verdict in 


all criminal cases.” He further stated that the - 


new law saved both time and expense. 
OKLAHOMA 


Article II, Section 19 of the Constitution of 
Oklahoma provides for verdicts with three- 
fourths of the jurors concurring in criminal 
cases less than felonies. Professor Swinford of 
the School of Law says he thinks “the bar 
generally feels that the provision is wise.” 


OREGON 


Article I, Section 11 of the Oregon constitu- 
tion provides for verdicts by ten out of twelve 
jurors in all criminal cases except capital cases, 
but including felonies. Chief Justice George 
Rossman has said that the people have spoken 
through the ballot boxes more than once in 
approval of such verdicts, and that they are 
producing satisfactory results and are not now 
being challenged by anyone. 


LOUISIANA 


Louisiana has departed from tradition to a 
greater extent than any of the others except 
Oregon. 

Hon. Michael E. Culligan, Special Assistant 
Attorney General is to be thanked for the 
following: 


“In Louisiana misdemeanor cases are triable 
by a judge alone, there being no jury in such 
cases. 

“Our felony cases are divided into three 
classes. 

“In the first class of cases the punishment is 
by death or imprisonment for life, and, of 
course, the Jury has a right to render certain 
responsive verdicts in particular instances. In 
this class of case, either to render a verdict of 
guilty of the major crime or any of the re- 
sponsive verdicts, the jury must be unani- 
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mous. First class cases are tried by a jury of 
twelve, 

“Second class cases are cases in which the 
punishment is necessarily by imprisonment at 
hard labor in the penitentiary. In that type 
of case, the trial is by a jury of twelve, nine 
of whom must concur to render a verdict. 

“The third class of felony cases are those 
offenses in which the punishment is either 
with or without hard labor in the discretion of 
the judge. In that type of case, the defendant 
has the option to be tried by the judge alone 
or to be tried by the jury. If he elects trial 
by jury, such jury is composed of five members, 

of whom must concur to render a verdict. 

“In the 1946 session of the legislature, a bill 
was introduced endeavoring to abolish the five- 
man jury. This bill died in committee.” 


THE AMERICAN LAW INSTITUTE PROPOSAL 


The American Law Institute in its Code of 
Criminal Procedure, on page 137, recommends: 


“Section 335. Number of jurors concurring 
necessary for a verdict. In capital cases no 
verdict may be rendered unless all the jurors 
concur in it. In other cases of felony a verdict 
concurred in by five-sixths of the jurors, and 
in cases of misdemeanor a verdict concurred 
in by two-thirds of the jurors may be rendered.” 


The Judicial Council of Mississippi, at its 
two past annual sessions, without a dissenting 
vote recommended to the legislature that nine 
out of twelve jurors be permitted to decide 
cases involving misdemeanants. 


ADJUSTING THE CARBURETOR 


From the foregoing we learn that at first the 
jury was not required to be unanimous in its 
decision. The reason for the change to com- 
plete accord in 1367 is not revealed. It might 
be, as herein suggested, that the cruel punish- 
ments prevailing at that time prompted the 
judges to require complete assent of the fact- 
finding body. However that may be, there is no 
logical reason now for retaining the unanimous 
verdict. 

Our Supreme Court, as well as the appellate 
courts of the states, decide questions of law by 
a majority vote. It is urged by some that no 
man should be convicted of an offense unless 
all the jurors agree. Should not the same rea- 
soning be applied to the decision of the judges? 
Yet on an appeal, on a question of law, unless 
the accused can convince a bare majority of 
the appellate judges that his position on the 
law is correct, his case is affirmed. Is it not 
difficult to understand why we should insist 
upon complete accord on the facts, and yet not 
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require the same with respect to the applica- 
tion of the law? 

For many years we have promoted both 
economy and justice in Mississippi by provid- 
ing for nine out of twelve jurors to decide civil 
cases. Yet the rights of a citizen involving 
millions of dollars are not considered preju- 
diced by such an arrangement; while the de- 
cision in a criminal proceeding (wherein the 
fine might be the matter of only a few dollars) 
requires that all jurors agree. Consistency, 
thou art indeed a jewel! 

In our federal and state governments, gen- 
erally a law is passed by a bare majority. Even 
the veto of governor or President can be over- 
ridden by a two-thirds vote. 

Private assemblies, boards, etc., decide mat- 
ters of the gravest consequences by a decision 
of the majority. In such bodies, the solemn 
provisions of constitutions and by-laws are 
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usually changed by not over a three-fourths 
vote. 

In the light of these incontrovertible facts, 
should such an absurd principle as unanimity in 
a jury verdict be tolerated longer? Indeed, this 
“preposterous relic of barbarism” must be con- 
demned as not only one of the greatest ob- 
structions to the enforcement of our criminal 
laws, but a positive hindrance to social ad- 
vancement. 

Some think we should do away with the jury 
altogether. Before taking such a drastic step, 
would it not be well to change the unanimity 
rule? Before getting a new automobile why 
not try adjusting the carburetor? By the sim- 
ple expedient of permitting less than all mem- 
bers of the jury to return a verdict the ma- 
chinery of justice will function more efficiently, 
with less expense and greater justice to all. 





The Survey of the Legal Profession* 


By ARTHUR T. VANDERBILT 


THE IDEA OF the Survey of the Legal Pro- 
fession originated in the Section of Legal 
Education of the American Bar Association, 
which through its chairman, Dean Albert J. 
Harno, moved the House of Delegates in 1944 
for an overall study, in the public interest, 
of legal education and admissions to the bar. 

Further study of the project by the Coun- 
cil of the Section of Legal Education developed 
the necessity of a much broader project—the 
Survey of the Legal Profession—if the study 
of legal education was to be really worth- 
while. How could one determine the proper 
objectives of legal education without knowing 
what lawyers actually do and whether they 
are adequately meeting the needs of the pub- 
lic? An adequate study of legal education 
inevitably involves a survey of the legal pro- 
fession in the interest both of the public and 


*An address delivered before the Assembly of the 
American Bar Association at Cleveland, September 24, 
1947. As this issue of the JourNaL went to press, word 
was received that Mr. Vanderbilt had just been nom- 
inated to be Chief Justice of New Jersey, and because 
of the new responsibilities involved in that position has 
been compelled to submit his resignation as director of 
the survey. 


of the bar. The House of Delegates quickly 
concurred in the larger and more ambitious 
project and authorized a committee to seek 
the financial assistance of a foundation. Early 
in 1947 The Carnegie Corporation of New 
York made a grant of $100,000 toward the 
Survey, conditioned on the Association’s con- 
tributing $50,000 over a five year period. 

From the outset it was agreed that the 
scope of the Survey must be broad and that 
it should aim to bring all of its parts ulti- 
mately into the single focus of an integrated 
study. Most important of all, the Survey must 
be independent, not subject to review or cen- 
sorship by any agency. To achieve these ends 
a Council was appointed, the first function of 
which was to select the Director. The Council 
has not only selected a Director who has given 
several months of study to the project, but 
it has held two meetings, one in New York 
and the other in Cleveland. At the latter 
meeting the scope and method of the Survey 
were tentatively determined. 

How daring the project is may be better 
understood when it is explained that the “Sta- 
tistical Abstract of the United States” just 
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published does not even index “lawyers,” 
though patient persistence will be rewarded 
by disclosing the 1940 census figures showing 
the number of members of the bar. The “Sta- 
tistical Abstract” is no different from the Army 
or Navy, which likewise failed to recognize 
the existence of lawyers as a separate cate- 
gory, though before the war was over it came 
to be recognized that their services in execu- 
tive and consulting positions were indispensa- 
ble. Likewise in “America’s Resources” one 
may search in vain for any evidence that law- 
yers or legal services will play any part in 
the life of the average citizen over the next 
few years. 

In sharp contrast are the studies as to the 
cost of medical care begun thirty years ago 
and continued ever since. On the basis of 
these studies it is possible to compute actuarial 
tables as to the incidence of illness and hos- 
pitalization on which have been based the 
Blue Cross, the White Cross and, in New 
York City, the Health Insurance Plan. The 
five engineering societies, moreover, have just 
published a comprehensive report, “The En- 
gineering Profession in Transition,” based on 
a 1946 survey of the engineering profession, 
with much statistical data. In the field of the 
law, however, it is perfectly clear that as to 
the primary data for the survey of the legal 
profession we must start from scratch and 
develop our own statistical material. Though 
we all know the important part played by 
lawyers in every community, we have yet to 
develop the supporting evidence in concrete 
form. 


FIVE DIVISIONS OF INQUIRY 


Much thought has been given to the scope 
of the Survey and, tentatively, five main divi- 
sions of inquiry have been agreed upon. The 
first is the professional service of the bar; 
next comes its public service; and third its 
judicial service. To achieve these three great 
objectives of the profession requires lawyers 
with high standards of competence, integrity 
and professional responsibility as well as with 
reasonable economic security. These consid- 
erations suggest the fourth and fifth topics of 
inquiry, namely, fourth, professional compe- 
tence and integrity and, fifth, the problem of 
the economic security of the profession. 

Without attempting to go into all of the 
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subdivisions of the five major lines of inquiry, 
it will be helpful to point out the chief ques- 
tions that we will seek to answer under each 
main head. In dealing with professional serv- 
ice we will seek to show objectively—what the 
lawyer does, who needs professional assistance, 
and whether these needs are being met ade- 
quately. 

Under the second heading of public serv- 
ice, we will inquire into what public service 
the lawyer owes to the citizen in the protec- 
tion of fundamental rights; to the courts in 
the selection of judges and juries, and in the 
administration of justice; to the legislature in 
the improvement of statutory law and regu- 
lations having the force of statutes; to 
the administration of government in such mat- 
ters as personnel, policies, and procedures; and 
to the community, the state, and the nation in 
all other activities promoting the public wel- 
fare. Here we believe it will be most reveal- 
ing to report the contributions made by mem- 
bers of the bar to all kinds of public service 
to an extent that is not realized by the public 
nor matched by any other profession. 

Under the third heading of judicial serv- 
ice, we will consider whether the judicial sys- 
tem is adequate to the needs of present day 
life, whether the judicial processes are ade- 
quately suited to modern society and whether 
the facilities for judicial service are com- 
patible with the service required in an era of 
rapid change. 

Coming to the fourth major source of in- 
quiry dealing with professional competence and 
integrity, we must ask whether the modern sys- 
tem of legal education prepares lawyers for 
their professional responsibilities. We must 
also find out whether good material is encour- 
aged to enter the profession as well as whether 
the undesirable is weeded out. We must deter- 
mine what are the proper standards of conduct 
and how well they are maintained. And we 
must note whether the profession has pro- 
tected the public interest against the lay prac- 
tice of the law. 

Finally, in dealing with the economics of 
the profession, we must ascertain how the 
methods of professional service affect its cost 
to the client. We must determine whether 
there is a reasonable relationship between pres- 
ent costs and minimum necessary costs in ad- 
ministering the judicial process. We must 
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see whether or not the services of lawyers are 
as widely availed of as they might be. And 
finally we must inquire as to whether the pro- 
fession has given sufficient consideration to 
activities promoting the economic security of 
the bar, if it is to do its full duty with respect 
to its clients, and its public and judicial service. 

So much for the comprehensiveness of the 
projected survey. If I may speak briefly about 
the methods contemplated, you will perceive 
even more fully the magnitude of our task. We 
have concluded unanimously that for the Sur- 
vey to achieve its objective the study must not 
content itself with conditions as they exist 
today. To understand the trends in the profes- 
sion we must study the profession historically. 
Nor will this alone suffice. We must know 
what is being done in other common law coun- 
tries and also in countries which operate un- 
der systems other than the common law. We 
cannot afford to neglect the comparative method 
of study. Next, and probably most difficult 
of all, we must pursue the statistical approach. 
We must develop the pertinent data as to the 
financial aspects of the profession both from 
the standpoint of the client and the lawyer. 


- And because public service comprises so large 


a part of the activity of the members of the 
profession, we must also evaluate those serv- 
ices statistically. Finally our study must not 
only treat of the lawyer as an individual, but 
must also present his activities as a member 
of an organized profession, functioning through 
local, state and national bar associations. 
Obviously a survey as extensive in scope and 
as broad in method as we contemplate cannot 
be the work of a single man or a small group 
of men. Accordingly, it is proposed to adapt 
to the work of the Survey the cooperative 
methods which have proved so successful in 
the drafting of the Federal Rules of Civil 
Procedure and the Federal Rules of Criminal 
Procedure. The work of the Survey will be 
broken down into various topics and a con- 
sultant will be asked to assume the responsi- 
bility for a preliminary report on each topic. 
He may either work alone or, more likely, in 
conjunction with a group of other experts. On 
each topic, moreover, one or more correspond- 
ents will be appointed in each state. It will 
be the work of the consultant on each topic, 
both on his own initiative and with the aid 
of his confreres and the correspondents in 
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each state, to develop all of the available mate- 
rial on this topic and cast it in the form of 
a preliminary report. This report will not 
only be subjected to the scrutiny of his cor- 
respondents but of all bar association commit- 
tees active in the particular field and any in- 
dividual lawyers who may evidence an interest 
therein. 

As a result of the circulation of the first 
report prepared by each consultant, a need will 
doubtless be felt for a second and final report 
on each topic. All of these reports will be- 
come material which will be available for the 
use of the Director in his final study. In 
this way it is believed that we will have availed 
ourselves, as nearly as possible, of the ac- 
cumulated wisdom of the profession on every 
phase of the Survey. But it is not proposed 
to stop here, for it is contemplated to seek 
council and criticism of interested and intelli- 
gent laymen. In the judicial conferences of 
several of the federal circuits laymen have, 
within the past few years, made invaluable 
contributions, and it is our expectation to take 
the utmost advantage of the interest of such 
citizens whose point of view cannot help 
but shed light on our problems. 

I think from what has been said it will be 
very apparent that the Survey of the Legal 
Profession will not be the work of a few 
months or of a single year. Even with the 
utmost cooperation from all of the leaders in 
the profession, the project is bound to take 
from two to three years, but it is believed by 
all who have examined into the subject that 
we will be the better off for doing our work 
thoroughly. 


THE JUNIOR BAR SURVEY 


Fortunately, there is one phase of our work 
where we may take advantage of a movement 
which has been in progress for several years. 
In 1938 here at Cleveland, seven committees 
on the improvement of the administration of 
justice under the general chairmanship of 
Judge John J. Parker, made reports which met 
with the unanimous acceptance of the House 
of Delegates and of the Assembly of the Asso- 
ciation. These reports prescribed minimum 
standards of sound judicial administration. 
With the aid of the National Conference of 
Judicial Councils, the members of the Junior 
Bar Conference have already assembled mate- 
rial in all of the states in answer to seven ex- 
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tensive questionnaires showing the degree of 
acceptance in each jurisdiction of the minimum 
standards of justice approved by the Associa- 
tion. Thus the raw material for a preliminary 
report on a considerable part of the third topic 
of our service, the judicial service of the bar, 
is in such shape that it seems likely that, with 
the continued cooperation of the Junior Bar 
Conference, the report may be presented to 
the profession and the public within the next 
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twelve months. 

Meantime, the work of the Survey will be 
pushed on many fronts with the cooperation 
and support of leaders and experts in many 
fields of professional activity, with the hope 
that by the time of the next annual meeting of 
the Association in Seattle we will be able to 
place first reports on most, if not all, phases 
of the Survey in the hands of interested mem- 
bers of the profession and of the public. 


-—— - pea 


Promoting Legal Aid Work 


JOHN §S. BRADWAY 


The Inter-American Bar Association has 
already at an earlier meeting considered the 
nature of legal aid work and certain aspects of 
the theory behind it.1 Material describing the 
manner in which it is carried on in some of 
the countries of the Western Hemisphere is 
also available. The distinguished value of these 
contributions makes it unnecessary here to 
attempt to repeat the process. Rather, having 
established a point of departure, it is our 
privilege to proceed. In effect we have said— 
Legal aid work is worthy of our attention. 
Now our question is—What shall we do about 
it? 

With some hesitation I suggest the follow- 
ing definition? of legal aid work—the profes- 
sional privilege resting peculiarly with the 
organized bar, of supplying a standard quality 
of justice according to law to those persons 


This is a paper prepared for delivery at the Fifth 
Conference of the Inter-American Bar Association, to 
be held in Lima, Peru, November 25 to December 8, 
1947. Professor Bradway is director of the Legal Aid 
Clinic of Duke University, former secretary of the 
National Association of Legal Aid Organizations, and 
a frequent contributor of articles on this subject in this 
and other legal magazines. 

1. Themes and Resolutions of the Fourth Confer- 
ence of the Inter-American Bar Association (1945). 
Committee XII, Activities of Lawyers Associations 

“a. that the councils should create and maintain 
legal aid offices for the poor. 

“b. to point out to the bar associations affiliated with 
9  omelper nner Bar a = advisability 

taking steps to have promulgated in their r ive 
countries the necessary provisions for the fulfilment 
of the following principles: 

1. Compulsory intervention of the legal profession 
in all legal matters, at the same time providing the 
services of legal assistance for the poor. 


who lack the means to pay for it. This defini- 
tion poses three questions: 

Why should this task be considered a pe- 
culiar privilege of the organized bar? 

What is a standard quality of justice ac- 
cording to law? 

How shall we determine who are able to 
pay for this service? 

Of these questions a hasty answer may be 
given here to the second and third. Justice 
according to law is not merely a matter of liti- 
gation. I suggest it covers the full range of 
contact between the individual and the law. 
Thus, advising a person as to his legal rights, 
adjusting controversies out of court, drafting 
remedial and preventive legislation, solving 
his problem by the use of inter-professional 
cooperation where the resources of the field 
of law are not equal to the task—these are 


Florencio Gutierrez Solas, “Legal Aid to The Poor”, 
Vol. II, Pages 893-946, Presented at Committee XII 
on Theme 3, Fourth Conference 1945. 

See Proceedings of the Havana, Cuba, Conference, 
English Edition, Pages 392-396 for article by the 
present writer on International Legal Aid Work; Pro- 
ceedings of the Fourth Conference at Santiago for 
a paper by Harrison Tweed, Vol. II, Spanish Edition, 
Pages 949-959. 

2. A definition frequently used by legal aid organ- 
— in the United States as their purpose clause 
reads : 

“to render legal aid gratuitously, if necessary, to 
all who may appear worthy thereof; and who are 
unable to procure legal assistance elsewhere; to assist 
persons without means in the pursuit of any civil 
remedy, and to promote measures for their protection.” 

3. In the United States a movement for low cost 
law offices is making headway as a solution to this 
problem. 
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examples of justice according to law. 

Ability to pay for legal service is hardly a 
matter for a rigid rule. It is not a simple 
problem in which all persons are divisible into 
those who can and those who cannot pay. In 
between is a group of persons whose ability 
to pay is a matter upon which observers may 
legitimately differ.* The problem, I suggest, 
is an administrative matter in each community. 
On the basis of trial and error a better work- 
ing standard can be established than in any 
other way.* 

Coming back to the first question, why this 
task is to be considered a privilege of the 
organized bar, there is more to be said. The 
responsibility, I suggest, rests upon the bar 
for two reasons. One, the widespread char- 
acter of the service beyond the area of liti- 
gation; two, tradition. 

There is no reason to disparage the leader- 
ship of the judges in this enterprise. Without 
their fearless, impartial and highly intelligent 
supervision the poor man would have a diffi- 
cult time indeed in obtaining the equal pro- 
tection of the law in litigated matters. No 
plan for the extension of legal aid service 
should fail to recognize the essential character 
of the contribution which our judges have made 
and will continue to make. However, the rec- 
ords of legal aid organizations in the United 
States indicate that perhaps nine out of ten 
requests for legal aid in the civil field are 
disposed of without court action. Many crim- 
inal cases are also adjusted without a trial.® 
In the light of these figures I am inclined to 
favor bar association responsibility for this 
work at least in its non-litigation aspects. 

Traditionally lawyers have assumed this 
task as a professional function. 


PROGRESS IN INTERNATIONAL LEGAL AID WoRK 


It is probable that the Roman lawyer prac- 
ticed law as a civic duty. He was the only 
source from which the public could ascertain 


4. The experience of the legal aid organizations in 
the United States on the subject of “who are legal 
aid clients and what should be done about those who 
are not,” is contained in a volume published by the 
National Association of Legal Aid Organizations in 
= entitled “Legal Aid Work and the Organized 

er. 

5. The National Association of Legal Aid Organiza- 
tions in the United States gathers and publishes statis- 
tics respecting several hundred thousand of these 
cases annually. 
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rights and duties. His fees were, at least 
ostensibly, a matter of minor concern. Statutes 
attempting to enforce such a position were not 
unknown. 

The medieval ecclesiastical lawyer, we are 
told, practiced his profession for the glory of 
God.? To a man so motivated service to per- 
sons from whom no fee could be anticipated 
was no doubt an opportunity to serve. St. Ives 
and others are outstanding examples.® 

The English sergeant at law practiced law 
in part for the glory of his profession. We 
are told that he was an officer of the court 
and that he accepted the privileges of his posi- 
tion with an obligation, when required, to ren- 
der free legal assistance to persons unable to 
pay a fee.® 

In 1920 the American Bar Association lis- 
tened to a series of four papers by distin- 
guished lawyers in support of legal aid. There 
the historical argument was summarized in 
these words :1° 

“The realization that there exists this close 
relationship between legal aid work and the 
administration of justice has come but slowly. 
For a long time we were misled by the fact 
that legal aid organizations were supported by 
private philanthropy into thinking of them 
as just one more form of charity; we failed 
to see through the form to the substance and 
to appreciate that there was involved the great 
distinction between gras such things as fuel 
and clothing which charity and giving jus- 


tice which is the supreme obligation of gov- 
ernment.” 


Thereafter the Standing Committee on Legal 
Aid Work of the American Bar Association 
has functioned as an indication that the obli- 
gation of the bar has been recognized and 
assumed.!! 

I have restricted my comments to the pro- 
gress of the idea as an Anglo American con- 
cept in my own country because being more 
familiar with it I can speak with greater as- 
surance. No doubt the record in all the other 
countries represented here reflects equal credit 


6. II Thornton “3 at Law, P. 688; Cicero, 
“Pliny and the Roman Bar,” 25 Mich. S. BJ. 65 (1946). 

7. Roscoe Pound, “The Legal Profession in Am- 
erica,” 19 Notre Dame Lawyer 339, 354. 

8. John H. ah ay “How Many Lawyers Were 
Ever Made Saints”, 18 A.B.A.J., 794. 

9. Holdsworth, History of English Law, Vol. 2, 


p. 491. 
10. Reginald Heber Smith, “Legal Aid and the 
Administration of Justice”, 45 A.B.A. Rep. 225 (1920). 
11. The committee publishes an annual report as 
a part of the proceedings of the association. 
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upon the profession for its humanitarian in- 
terests and its devotion to ideals which bring 
it public respect. 

But there still remains the need for explain- 
ing the word “privilege”. Why should it be a 
privilege for the bar to do this work? I sug- 
gest the answer leads us from the area of 
pure idealism into that of enlightened self in- 
terest. 

There may be those who assume that the 
lay public exists for the benefit of the legal 
profession. In the field of my observation the 
reverse is true. The lawyer exists because the 
public recognizes a social and economic need 
for such a public or quasi public official. In 
this respect we are in somewhat the same 
position as any of the other learned profes- 
sions. 

For many centuries the legal profession has 
been able to demonstrate its continuing use- 
fulness to the public. But at least in my country 
it has had its critics.12 They have, perhaps, 
some basis for their attitude, though probably 
not so much as they might think. To meet this 
criticism the bar in my country has devoted a 
great amount of time to quiet, dignified effort 
in the public service without publicity and 
without thought of reward except a sense of 
personal satisfaction in a task well done. Part 
of this work is in the humanitarian field. It 
may be said that legal aid work is the humani- 
tarian plank in the public relations program 
of the organized bar in the United States. 

In the last fifteen years a series of statutes 
in the various states of the United States has 
broadened the definition of “practicing law;”}* 
has imposed graver punishments upon unauth- 
orized persons who practice law; has given 
the legal profession, in effect, a monopoly. It 
is my argument that along with the obliga- 
tions of ownership of a monopoly goes the 
privilege of making available to the public an 
indispensable service. It is difficult to see on 
what other basis a permanent monopoly could 
be expected to continue. 

Whether similar conditions exist in other 
American countries or not at least one may 
argue that there is an economic basis of en- 
lightened self interest supporting the bar asso- 


12. There is no need here to list the various publi- 
cations in the literature of criticism, but they are 
available for one who wishes to study them. 

13. A collection of some of these published by the 
American Bar Association in 1943 is of interest: Hicks 
and Katz, “Unauthorized Practice of the Law”. 
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ciation’s privilege to see that free legal aid 
is rendered to those members of the general 
public who cannot afford to pay for it. 
Assuming then a rational ground for the 
interest of the organized bar in seeing that 
no one is denied justice because of poverty the 
way is open to consider an affirmative program. 


A LOCAL BAR ASSOCIATION PROGRAM 


There seems to be no reason to labor the 
point that the task of providing free legal 
aid service to the indigent public insofar as it 
is a concern to the legal profession lies at the 
door, not of the individual lawyer, but of the 
bar association. The role of the individual 
lawyer is to aid in leading the bar association 
to an understanding of how it may best per- 
form its function. A suggested program antici- 
pates bar association interest on three levels— 
local, national, and in the present instance, 
international. 

Locally the question is as to the simplest 
and least expensive form of organization neces- 
sary to meet the particular need. The follow- 
ing is merely suggestive.* The community 
to be served should be small enough so that 
the poor man, on foot, may make his way 
without too much inconvenience from his abode 
to the place where the service is available. 

There should be a receptionist who in time 
would become known to persons of the legal 
aid class. They do not learn of services avail- 
able for their benefit through the media of 
communication which more fortunate persons 
habitually employ. This receptionist would 
screen out those not entitled to the service 
whether because of financial or other considera- 
tions. He would also keep whatever records 
were necessary. Beyond these functions his 
major task would be to refer applicants to the 
membership of a committee of lawyers ap- 
pointed by the local bar association for the 
purpose. 

This committee large or small would serve 
gratuitously and would render the necessary 
service whatever it might be. When the de- 
mands grew so large that such a committee 
was overwhelmed the next step would be to 
secure funds to employ one or more lawyers 


14. Some of the legal aid organizations in the 
United States are of this general type. During World 
War II the bar association Committees on War Work, 
which rendered legal aid to servicemen and their de- 
pendents, were generally of this type. 
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to handle the work. But at this point the or- 
ganization develops into something more elab- 
orate than we are called upon to consider here. 

Starting with this very simple and inex- 
pensive form of local organization one may of 
course expand it to meet the needs. There would 
seem to be no reason to fasten upon the legal 
profession itself the sole responsibility for 
financial support of any such organization. The 
physicians do not support all the hospitals, 
free clinics, out patients’ departments out of 
their own pockets. The clergymen are not 
called upon personally to finance their own 
churches and places of worship nor the mis- 
sions and foreign missions. It is enough if 
the lawyers give some of their time, skill and 
energy. 


THE NATIONAL BAR PROGRAM 


On the national level the role of the bar 
association would again be the appointment 
of a committee. But this committee would 
probably have different functions from those 
of the local committee just mentioned. Na- 
tionally the work to be done falls into certain 
categories :15 

Maintaining a continuing study of the ad- 
ministration of justice to see whether poor 
persons are in fact securing the equal protec- 
tion of the law; 

Promotion of preventive and remedial meas- 
ures to aid poor persons in the protection of 
their legal rights; 

Encouraging the establishment and mainte- 
nance on a standard scale of local organiza- 
tions where needed; 

Acting as a clearing house for cases and 
ideas; and 

Cooperating with other agencies also inter- 
ested in the subject. 

Perhaps it is sufficient here merely to sug- 
gest the points without attempt to elaborate 
them. 


SUGGESTED PROGRAM FOR AN INTERNATIONAL 
BAR ASSOCIATION 


But our interest is primarily on the inter- 
national level. Perhaps one may point to the 
objectives of the Inter-American Bar Associa- 
tion as a specific purpose including legal aid 
service. It is said in Article I of The Consti- 


15. This is substantially the scope of the jurisdic- 
tion of the Standing Committee on Legal Aid Work 
of the American Bar Association. By Laws, Section 11. 
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tution that the organization exists inter alia 
“to uphold the honor of the profession of the 
law”. 

More specifically the same tasks which con- 
front a national bar association committee 
dealing with legal aid work recur here on the 
international scale. The study of the develop- 
ment of the work in the Western hemisphere 
may be a matter of an annual report to which 
each country will contribute a section. During 
the years a series of these reports would be 
of considerable value in indicating trends and 
giving appropriate recognition to advances in 
the respective countries. Perhaps a friendly 
and healthy rivalry might result. 

The legislative task deserves mention. There 
are two phases of it. One is the creation of 
rights and the machinery for administering 
and enforcing them.1* The other is legislation 
directed to certain abuses. A committee of the 
Inter-American Bar Association may well pre- 
pare a model Bill of Rights for the poor man 
and use it for the information of national bar 
associations. At the same time there are cer- 
tain legal relations deserving study and per- 
haps the drafting of model bills of a remedial 
or preventive character. 

The relation of lender and borrower is one 
of these. In the United States the loan shark is 
a serious menace. One method of dealing with 
him is to require supervision of the process 
of lending to prevent unfairness. Perhaps there 
are other better methods of solving the matter. 

The relation of the litigant to the problem 
of court costs and fees is another deserving 
attention. What are the elements of a model 
statute providing that the poor man in cer- 
tain cases may be relieved of the need for 
paying court costs? No doubt there are many 
statutes on the subject which would serve as 
a starting point for a comparative study. 

There is no reason to elaborate the list. But 
one may reflect that since the compilation made 
by the League of Nations in 19277 no com- 
parable study has been made. No doubt there 
is much new material waiting to be gathered. 
The three obstacles of delay, court costs, and 
expense of a lawyer still confront the poor man 
and it may take a long list of new statutes 
to establish his rights. 


16. Bradway and Evans, “International Aspects of 
Legal Aid”, 38 Am. Jour. Internat’l Law 462 (1944). 

17. “Legal Aid for the Poor”. Publication of the 
League of Nations V. Legal 1927. V. 27. 
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Promotion of new organizations to supply 
legal aid work is not directly a task for an 
international bar association but it is possible 
for such a body to make a contribution. In 
the handling of the work locally there are 
certainly many techniques learned by the hard 
trial and error method. If such experience were 
available in published form new groups need 
not repeat the same mistakes.1* A committee 
might well prepare a pamphlet or series of 
pamphlets describing the type of organization 
found successful in each of the countries and 
enumerating the standards and policies by 
which they are operated. The value of the re- 
sulting diffusion of information would easily 
outweigh the trouble of compiling the data. 

Finally an international bar association!® 
committee could profitably render its most dis- 
tinguished service as a clearing house for in- 
formation. No doubt there are already cases of 
poor persons in one country which for their 
solution require cooperation of lawyers in one 
or more other countries. A committee super- 
vising these efforts to achieve justice for the 
poor on an international level should find its 
time put to good advantage.?° 


SUMMARY 


In conclusion one may summarize the argu- 
ment of this paper. It suggests that legal aid 
work for poor persons is a privilege of the 
organized bar, that support of the legal aid 


18. The publications of the National Association of 
Legal Aid Organizations in the United States supply 
some of this material. 

19. The International Bar Association was or- 
ganized at New York on February 17, 1947 (See 
American Bar Association Journal, February, 1947, 
Vol. 33, Page 125, 187), but the reference in the text 
is particular rly to the Inter-American Bar Association. 
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movement by the bar association is based upon 
considerations of idealism and enlightened self 
interest. It suggests the nature of a legal aid 
program by (1) a local bar association (2) a 
national bar association and (3) an interna- 
tional bar association. 

It proposes concretely a committee or suit- 
able sub-committee of the Inter-American Bar 
Association which shall have the following 
general and specific duties at the present time. 

a. to maintain a continuing study of the 
administration of law; to determine whether 
in fact persons are denied equal justice accord- 
ing to law solely or largely because of poverty; 
and specifically to secure from the various 
countries in the Western hemisphere reports 
showing the progress made toward the ideal 
goal. 

b. to encourage the establishment and 
maintenance on a standard scale of local legal 
aid organizations in the various countries, and 
specifically to gather and distribute literature 
describing forms of organization, techniques, 
methods, standards and policies. 

c. to act as a clearing house for cases and 
ideas and in particular to compile a list of 
lawyers and organizations in the various 
countries with whom lawyers in other countries 
may correspond about the handling of specific 
cases. 

d. to cooperate with other agencies inter- 
ested in the same general project. 


20. The most obvious example of this type of inter- 
national cooperation is of course the system for aiding 
servicemen during World War II. Part of that mate- 
rial is available in reports of the Committee on War 
Work of the American Bar Association. Other parts 
of it are buried perhaps permanently in the files of 
lawyers throughout the United States. 


Law itself is an inert and powerless thing. Law does not act; it cannot act. 
It is nothing more than a statement of acts which human beings are expected 
to perform or to refrain from performing. When it prohibits certain acts, as 
crimes, it does not punish those who disregard the prohibitions; it merely 
declares what other persons shall do in order to punish the violators. Whether 
or not that punishment is ever imposed, whether or not the criminal is ever 
brought to justice according to the law’s provisions, is entirely a matter of 
human effort. It depends not upon the law’s action, but upon the action of those 
whose duty it is to carry out the law’s provisions.—John Barker Waite. 
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Panel Discussions for Lay Groups—A Practical Public 
Relations Project for the Bar 


ROBERT J. MCGUIGAN 


During the recent years most well-organized 
bar associations have arrived at the conclusion 
that they must improve the lawyers’ relations 
with the public. Committee reports are recom- 
mending that full-time public relations counsel- 
lors be retained to aid in this undertaking. 
Realization of this objective would be ideal, 
but in nearly every instance lack of budget 
funds prevents further progress. As stated by 
Albert E. Blashfield in the conclusion of his 
article on public relations programs (30 J. Am. 
Jud. Soc. 166, Feb., 1947), “more money will 
be needed.” 

Well aware of its financial] limitations, the 
public relations committee of the Hennepin 
County (Minneapolis) Bar Association met on 
November 9, 1945, to consider a new, direct 
approach to the problem of advancing public 
acceptance of the legal profession’s purposes. 
The proposal called for the establishment of 
speakers’ panels to carry our message to the 
public. The panel personnel would of course 
be made of members of the Association who 
would volunteer their services. Panel topics 
would cover legal subjects. The project would 
cost little in terms of association funds. A vig- 
orous committee started to work with sincere 
enthusiasm. The availability of the program 
was made known to the various organizational 
groups by letter. 


“How To KEEP OUT OF TROUBLE” 


Each panel is composed of four or five attor- 
neys, one of who acts as chairman. “How to 
Keep Out of Trouble” is the panel theme, stress- 
ing the preventive side of the law. The dis- 
cussions tend to educate the public to the fact 
that the legal profession will serve as effectively 
in keeping people out of trouble as it does in 
getting them out of trouble. The committee felt 
that in recent years laymen have come to evalu- 
ate the purpose of our profession only in terms 


Mr. McGuigan is executive secretary of the Minne- 
sota State Bar Association, and secretary of the Sec- 
tion of Bar Activities of the American Bar Association. 


of its service in the latter of the above men- 
tioned spheres. Specific topics discussed, one 
by each speaker for a period of 5 to 10 minutes, 
might include wills, mechanic liens, domestic 
relations, titles, landlord and tenants, income 
taxes, grand juries and jury service, joint 
tenancies, courts and their jurisdictions. The 
chairman always opens the program with a 
discussion of the lawyer’s place in the com- 
munity and the attorney-client relationship. 
These topics were “musts” on every program. 
Sixty-five members responded to a post card 
invitation to join the panels. Effort was made 
to distribute the assignments so that no one 
lawyer was too heavily burdened. 

Experience gained during these past two 
years resulted in the development of certain 
rules to guide panel members in their work: 

1. No legal advice on specific fact situations 
is given. 

2. No question-answer period follows the 
discussions. 

8. No panel member should wander from his 
particular subject-matter or encroach on 
the subject-matter of another member. 

4. No panel member should talk beyond his 
allotted time. 

5. No panel member should refer to his own 
personal experiences in the practice of 
law. 


The committee adopted the general policy of 
limiting its program before luncheon groups to 
80 minutes and other group meetings to 50 
minutes. Members of the audience who present 
specific legal problems to panel members after 


the meeting are advised to consult with their 
attorneys. 


AN EVALUATION 


Two years have passed since the adoption 
of the panel program and its success has been 
sufficiently outstanding to justify other bar 
associations, both large and small, in giving 
consideration to the plan. Over ninety panels 
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have been presented by the Hennepin group 
alone during the past year. Their audiences 
included church groups, P.T.A.’s, Legion Posts, 
luncheon clubs, professional groups and other 
gatherings. The panel discussions were en- 
thusiastically received by every audience. At- 
tedant newspaper publicity, both prior and sub- 
sequent to programs, increased the effective- 
ness of obtaining a favorable public reaction. 
The Minnesota State Bar Association is pro- 
moting the programs on a state-wide basis and 
other local associations have become active in 
this field. The State Association committee is 
considering the possibility of recording the dis- 
cussion and having it transcribed over radio. 
However, some feel that the persona] appear- 
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ance of the attorneys is of far greater impor- 
tance. 


CONCLUSION 


The report of Hennepin public relations com- 
mittee for the year ending June 30, 1947, as 
submitted by Samuel A. Warren, its vigorous 
past-chairman, states that “of all the activities 
of the committee, it is felt that the Speakers’ 
Panel was the least expensive project that 
could be carried on, yet the most effective.” 
Your association need not be large to tackle 
this project. A half dozen lawyers can carry 
on the work if need be—at least to a limited 
extent. Until additional finances become avail- 
able, why not give the panel discussions a try? 





A Legislative Framework of State Administrative 
Procedure 


LEONARD J. EMMERGLICK 


TO THE NUMEROUS and important state ad- 
ministrative agencies may be applied the words 
of The Federalist: “* * * you must first en- 
able the government to control the governed, 
and in the next place oblige it to control itself.” 
The first of these tasks has produced the agen- 
cies. Attention now has turned to the second. 
Uniform procedures for the federal administra- 
tive agencies are provided by a recent act of 
Congress. There is need for such legislation 
by the state governments. 

State legislatures have set up the adminis- 
trative agencies to meet modern needs of busi- 
ness and industry on the one hand, and the 
protection of the public on the other hand. The 
administrative agency has become one of the 
principal mechanisms by which government 
operates. The agencies have been created from 
time to time by statutes which contained only 
broad and varying guides for agency proce- 
dure. 

The intimate relation between substantive 
justice and procedure hardly needs statement. 
As yet no uniform principles of agency proce- 
dure, no general standards of due process, have 


The author is a special assistant to the Attorney 
General of the United States and a member of the New 
Jersey Bar. 


been established in most states. The need for 
a pattern of procedural due process is manifest. 
The expanding administrative process leaves 
no individual untouched by administrative ac- 
tion. The activities of boards and commissions 
embrace agriculture, banking, corporations, 
employees’ compensation, food, drugs and cos- 
metics, health, housing, insurance, labor rela- 
tions, licensing, liquor control, milk control, 
motor carriers, pensions, public utilities, taxes, 
unemployment compensation, and many other 
subjects. 

A regulatory creature of the legislature, the 
administrative agency is without legislative 
guides to reconcile result getting with the pro- 
tection of personal rights. On the whole the 
agencies have endeavored to respond to the 
evident need for safeguards, but their proce- 
dures are not uniform and often are indefinite. 

In our federal and state constitutional sys- 
tems there is placed over each department of 
government a canopy of law—something of 
transcendent authority. Officials are subordi- 
nated to higher law, and their acts are subject 
to various forms of review. This has produced 
a supremacy of law, in the sense implied in 
Coke’s admonition to James I that “the king 
is under God and the law.” It has been widely 
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assumed that all that is needed for the adminis- 
trative agency is an adequate means of judicial 
review, and that this enables the agency to 
both accomplish its objects and hold public con- 
fidence.. But judicial review is an after-the- 
event remedy. A sound method of judicial re- 
view, one which tests but does not supplant 
administrative action, falls short of meeting 
the need for procedural due process in the 
original proceeding. 

The rapid growth and great activity of the 
agencies make necessary a legislative frame- 
work of procedure for the state administrative 
process. The needed standards can be fash- 
ioned into a general outline and pattern of fair 
procedure. What should such an outline in- 
clude? 

1. In the first place it is necessary to know 
how the agencies are organized, so that an 
interested person can know where to go, whom 
to see, and what procedures he must use. In 
short, there is need for public information. 
Adequate public information should include 
publication by each agency of rules describing 
its organization, the method by which matters 
are carried through the agency, the substantive 
regulations and the interpretations it has 
adopted, and the procedures, both formal and 
informal, which are available. 

2. A most important agency function is rule 
making. Interested parties should receive no- 
tice of proposed substantive rule making, that 
is, of proposed administrative legislation, and 
should have an opportunity to be heard before 
formulation of the proposed rules. When the 
legislature, the elected representatives of the 
people, proceeds to consider a proposed meas- 
ure the public has notice and an opportunity 
to be heard. Similar opportunity should be 
provided as to the legislative functions of 
agency officials. 

8. Where the legislature has required ad- 
ministrative agencies to make decisions as to 
private rights only after a hearing, the agency 
should be required to give notice of the hear- 
ing and the issues which will be involved. The 
agency should afford an opportunity for in- 
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formal discussion and adjustment, and a for- 
mal hearing if necessary. Every person in- 
volved should have the right to be accompanied 
and advised by counsel, and at formal hearings 
the right to subpoena witnesses and to cross- 
examine the witnesses against him. The ad- 
ministrative action should be based only upon 
evidence which on the whole record is probative 
and substantial. Final decisions should be 
stated in writing with the reasons and the find- 
ings of fact and conclusions of law as to all 
questions raised. 

4. Judicial review of agency action, whether 
rule making or decision, should be available 
in all cases of final action, except such as are 
subject to a new trial in a court. The review, 
to be adequate, should embrace both questions 
of law and of fact. Administrative findings of 
fact should be sustained if supported by proba- 
tive and substantial evidence upon the whole 
record under review. Such a review will guard 
against arbitrary findings of fact, without per- 
mitting the court to substitute its own view 
of the facts, and will give effect to the spe- 
cialization and expertness of the agency. 

5. Finally, and most important of all, there 
is need for an administrative court in which 
agency hearings and determinations should be 
made by independent hearing officers subject 
to judicial review. The values of expertness 
resulting from specialization may be preserved 
in such a court by organizing it so as to serve 
that purpose. The separation of the hearing 
officers and their establishment as a corps of 
quasi-judicial officials will insure their inde- 
pendence. 

The administrative agencies represent gov- 
ernment’s response to the need for regulation 
in the interest of justice. This fills up one side 
of the page. On the other side is written the 
duty of government to guard the individual 
from injustice. That elemental duty is self- 
evident but it is not self-executing. There is 
needed a legislative framework of agency pro- 
cedure, to supply for the administrative proc- 
ess that which practice acts have provided for 
the judicial process. 
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Colorado Judiciary Proposals Win State Bar Approval 


Overwhelming approval of a group of changes 
proposed by its Judiciary Committee for the 
Colorado judicial system was voted by the 
Colorado Bar Association after a full day’s dis- 
cussion and debate at its annual meeting in 
Colorado Springs October 18. The proposals 
have to do with selection, retirement, removal 
and compensation of judges, replacement of 
justices of the peace by county courts, and es- 
tablishment of an administrative office for the 
courts and a judicial council. Following are the 
highlights of the plan as approved by the As- 
sociation : 

Selection of judges. The committee proposes 
a method based upon the pattern approved by 
the American Bar Association in 1937 and 
closely similar to the one adopted in Missouri in 
1940. Judicial vacancies in all courts of record 
except certain specified county courts are to be 
filled by appointment of the governor from a 
list of nominations submitted by a nominating 
commission. This, in the case of appointments 
to the supreme court, is to consist of the chief 
justice and one layman and one lawyer from 
each congressional district, the lawyers to be 
elected by the bar of the district and the lay- 
men to be appointed by the governor from a 
different political party than that of the cor- 
responding lawyer. For the trial courts, similar 
commissions will be set up in nominating dis- 
tricts corresponding to the state judicial dis- 
tricts, with a district judge serving as chair- 
man. Judges who desire to succeed themselves 
at the end of a term will file with the secretary 
of state a declaration of candidacy, whereupon 
their names will appear on the ballot without 
party designation, the sole question for the 
voter being whether or not the judge shall be 
retained in office. If no declaration of candidacy 
is filed, or if the vote is adverse, a vacancy 
exists, to be filled by nomination and appoint- 
ment. 

Judicial salaries. Colorado judges are among 
the lowest paid in the nation, and very sub- 
stantial salary increases are proposed. Supreme 
court judges would be raised from $6,500 to 
$9,000 ($10,000 for the chief justice) ; district 
judges from $5,000 to $7,500, and others pro- 
portionately. It is also proposed that the con- 


stitutional restriction against increasing a 
judge’s salary during his term be abolished. 

Retirement and removal of judges. Colorado 
now provides pensions of $3,000 a year for its 
retired supreme court judges. The proposed 
plan would make available to judges of all 
courts of record a pension amounting to one- 
half average salary for life upon retirement at 
65 with ten years’ service, plus 5 per cent for 
each additional two years’ service up to 30 
years, which would entitle the recipient to full 
average salary. There would be compulsory 
retirement at age 75, and the judicial council 
would have authority to remove any judge at 
any time upon a finding of disability. 

Conduct of judges. The plan proposes to pro- 
hibit judges from practicing law, running for 
public office other than judicial, participating 
in political campaigns, and carrying on outside 
activities of any kind prejudicial to the per- 
formance of their judicial duties. Annual va- 
cations not exceeding six weeks’ duration are 
provided for. 

Court administration. The chief justiceship 
in Colorado now goes to the member of the su- 
preme court having the shortest time left to 
serve, but not holding office by appointment or 
election to fill a vacancy. The plan proposes to 
have the judges select one of their number for 
chief justice on the basis of administrative 
ability, first for a one-year trial term, and 
ultimately for four-year terms. There is also 
to be an administrative office, under an ad- 
ministrative officer appointed by the chief jus- 
tice. The administrative responsibilities of the 
chief justice will involve general supervision 
and co-ordination of the work of the courts, 
the judicial council and the administrative 
office. He will assign judges to serve in other 
courts as needed, and may call an annual con- 
ference of judges. The administrative office will 
act as purchasing agent for the entire judiciary, 
establish uniform forms and practices in all 
courts, and report annually on the business of 
the courts with statistics compiled from the 
clerks and magistrates. 

Judicial council. It is proposed to establish 
a judicial council of nine members, consisting 
of the chief justice, one district court judge 
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and one county court judge, each selected by 
the chief justice; the chairmen of the two legis- 
lative judiciary committees; two lawyers chosen 
by the state bar association; and two laymen 
appointed by the governor from different con- 
gressional districts and different political par- 
ties. The council is to study the administration 
of justice and the work of the courts as revealed 
in statistics compiled by the administrative 
office and the judicial council, and recommend 
changes in procedural law, substantive law, 
civil rules and court administration, and to pass 
upon questions of disability and compulsory 
retirement of judges. 

County courts. Justice of the peace courts 
are to be abolished, and their jurisdiction 
transferred to county courts, except in counties 
of the first class where they may be consoli- 
dated with magistrates courts. There is to be 
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no trial de novo on appeal from county to dis- 
trict court, but cases may under certain cir- 
cumstances be “removed” from the one to the 
other. Magistrates, with subject-matter juris- 
diction corresponding to that of present-day 
justices of the peace, and with county-wide 
territorial jurisdiction, are to be appointed by 
the county judges to serve as representatives 
of the county judge and as part of the county 
court, in such numbers as the judicial business 
may require. 

The organization and work of the Judiciary 
Committee was described in an earlier article 
in this JOURNAL (31:21, June, 1947). Present 
plans include a request for a special session of 
the legislature to permit submission of the 
changes to the voters in the 1948 election, and 
a thorough campaign to sell the plan to the lay 
public during the intervening months. 





A. B. A. Traffic Court Improvement Program is Broadened 


The American Bar Association’s program 
for improvement of the nation’s traffic courts, 
which, in co-operation with the National Safety 
Council, has sponsored during the past four 
years more than three hundred one-day con- 
ferences of traffic court officers and enforce- 
ment officials in every state, has been expanded 
in recent months to include two new activities— 
presentation of citations to cities for outstand- 
ing achievements in traffic court improvement, 
and the holding of five-day conferences of traf- 
fic court judges and prosecutors in co-opera- 
tion with the Traffic Institute of Northwestern 
University and various law schools throughout 
the country. 

The House of Delegates at its last meeting 
approved a resolution presented by the Com- 
mittee on Magistrate and Traffic Courts of the 
Section of Criminal Law authorizing the award, 
in the name of the American Bar Association, 
of citations to cities making the most progress 
in improving traffic court procedure and prac- 
tice during the 1947-48 bar association year. 
Consideration will be given to elimination of 
ticket fixing, modernization of traffic ordi- 
nances, improvements in physical appearance 
and facilities of. the traffic court, separation 
of traffic cases from other court business, cer- 
tainty and consistency of fines, lack of undue 


stress on percentage of convictions, qualifica- 
tions and training of judges and prosecutors, 
and elimination of compensation based on fees. 

The first traffic court “school” under the 
joint sponsorship of the American Bar Asso- 
ciation and the Northwestern University Traf- 
fic Institute, was held at New York University 
Law School, New York, June 3, 4 and 5, 1947. 
Its thirty-two participants indicated its suc- 
cess when they unanimously petitioned the co- 
sponsors to extend it to a five-day conference. 
The second, held at the Northwestern Univer- 
sity law school October 13 through 17, had an 
enrollment of fifty-five from twenty-one states. 
The following subjects were covered in this 
conference: . 

The traffic problem, and principles of con- 
trol through engineering, education and en- 
forcement. 

Civil and criminal responsibility in traffic 
accident cases, 

Principles and standards of sound traffic law 
enforcement. 

Application of criminal law and procedure 
and law of evidence in traffic cases. 

Constitutional issues in traffic cases. 

Factors influencing driver performance; 
means of driver improvement. 

Physical laws affecting vehicle operation; 
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the use of skidmarks in speed determination. 

Requirements and applications of state and 
municipal traffic regulations. 

Standards of police organization and per- 
formance for traffic control. 

Functions of the prosecutor in the prepara- 
tion and trial of traffic cases. 

Medical aspects of tests for intoxication. 

Legal aspects of tests for intoxication. 

Sound policies in the penalization of traffic 
violators. 

Important administrative and procedural as- 
pects of traffic court operation. 

Principles and techniques of public education. 

The next five-day conference will be held 
February 9 through 13 at the School of Juris- 
prudence of the University of California at 
Berkeley. Attendance is open to all judges 
in courts which try traffic cases, to prosecutors 
assigned to such courts, and to persons about 
to assume such positions. The registration 
fee is $15 for the whole conference, or $3 for 
individual days, the latter subject to non-ac- 
ceptance if the enrollment limit is reached with 
registrants for the full course. Further in- 
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formation may be obtained from James P. 
Economos, Director, Traffic Court Judges and 
Prosecutors Conferences, American Bar Asso- 
ciation, 600-105 West Monroe Street, Chicago 3, 
Illinois, or from Franklin M. Kreml, Director, 
Traffic Institute, Northwestern University, 1704 
Judson Street, Evanston, Illinois. 

“We know, of course,” said U. S. Circuit 
Judge Alfred P. Murrah of Oklahoma City, 
speaking at the concluding banquet of the Chi- 
cago conference, “that most of the people who 
come into the traffic courts are what we call 
respectable, law-abiding citizens. If the court 
is honest, impartial and firm, they will leave 
it with respect for the laws it enforces. If 
they understand that the penalty depends upon 
who they are or whom they know, they cannot 
have anything but disrespect and contempt for 
all laws. If, on the contrary, the law with high 
resolve dedicates itself to the pursuit of justice 
—not revenge; to the search for a fair balance 
of human truth—not punishment for its own 
sake—then the law becomes a great and gleam- 
ing hope to which people in a chaotic world 
ean cling.” 





Two Iowa Bar Associations Win Awards 


The Iowa State Bar Association, the Dele- 
ware State Bar Association, the Chattanooga, 
Tennesse, Bar Association, and the Des 
Moines County, Iowa, Bar Association, received 
the 1946-47 awards of merit presented by the 
American Bar Association upon recommenda- 
tion of the Section of Bar Activities. 

The distinction heretofore drawn between 
large and small local associations in classifying 
competition was this year applied to the states 
as well. The Iowa state association won recog- 
nition for a well-diversified program of asso- 
ciation activities for the benefit of the pro- 
fession and the public, conspicuous among 
which are the Iowa Round Table radio broad- 
cast and the organization’s well-planned and 
well-attended legal institutes. The Association 
has 2,405 voluntary members out of a possible 
2,600. Slightly better, percentage-wise, was 
the record of the Delaware association, which 
boasts 196 members out of 218 lawyers ad- 
mitted to practice in the state, and which car- 
ried on a remarkable program of activities in 
spite of its necessarily limited budget, 


The work of the Chattanooga Bar Associa- 
tion in improving the administration of jus- 
tice in divorce cases in that city, as described 
in the April, 1947, issue of this JOURNAL, was 
chiefly responsible for that organization’s cita- 
tion. The Des Moines County Bar Association 
has 100 per cent membership of the lawyers 
resident in that county, and has carried on a 
program involving weekly meetings, a weekly 
radio program extending over a three months 
period, and a series of tax institutes. This 
is the more remarkable when attention is di- 
rected to the fact that these accomplishments 
are not those of the lawyers of Des Moines, 
which is in Polk County, but of Burlington, 
county seat of Des Moines County, which has 
a population of only 40,000, and just forty 
lawyers. 


————— 0 a 


Florida Adopts Federal Rules on 
Depositions 


The Florida Legislature at its last session 
adopted the Federal Rules of Civil Procedure 
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appertaining to depositions. The law briefly 
states: 


“Depositions in chancery and civil cases in 
the courts of this state may be taken and used 
under the same circumstances and conditions 
and for the same purposes and according to 
the same procedure that depositions are per- 
mitted to be taken and used in the District 
Courts of the United States under and pur- 
suant to the Federal Rules of Civil Procedure.” 


The act further provides that the methods 
under the Federal Rules shall be “cumulative 
and in addition to all provisions of law and 
rules of court now in force.” 

Through the broad terms of this Act, it 
would appear that the law adopts Rules 26 
through 37, and probably Rule 45 for the pro- 
duction of documentary evidence. 

At the present time Florida permits par- 
ties to a cause to propound interrogatories to 
the opponent, but only to make out the case 
of the party propounding the interrogatories. 
It has even been held that interrogatories may 
be propounded to a garnishee—State v. Barns, 
121 Fla. 341, 163 So. 715. This procedure has 
not furnished the requisite help in preparation 
for trial, and much delay and uncertainty in 
litigated cases will be avoided by the new Rules, 
particularly Rule 26, permitting pre-trial dis- 
covery. Judges have stated that the effect of 
the new law will be revolutionary, and will go 
far toward expediting law suits and curtailing 
the expense of litigation. 

For several years the State Bar Association 
has been promoting the adoption of the Federal 
Rules of Civil] Procedure. Effort was made to 
have the Supreme Court adopt these Rules by 
rule of Court, but the Court refused. 199 So. 
57, 145 Fla. 243. Leaders in the movement 
have not been satisfied with the action of the 
Court and are continuing in their efforts. The 
adoption of the new law respecting depositions 
under the Federal Rules is undoubtedly an 
opening wedge and will bring such widespread 
satisfaction that perhaps at the next meeting 
of the legislature in 1949, the adoption of 
other federal rules may be expected. 


————@024.48— 


Report of Federal Administrative Office 
Good Reading for State Judges 


The annual report of the Administrative Of- 
fice of the United States Courts, published fol- 


Fiormwa Apopts FeperaL RuLEs on DeEposiTions 


89 


lowing the close of the Judicial Conference of 
Senior Circuit Judges in September, provides 
a picture of the working of a modern court 
system with the assistance of a modern cen- 
tralized business office, worthy of close study 
by the bench and bar of every state. A num- 
ber of states have excellent judicial councils 
which do an adequate job of matching the 
elaborate statistical studies to be found in the 
report of the federal organization, but none 
has that combined with a state-wide adminis- 
trative office for the courts on a scale com- 
parable with that which has now existed in the 
federal judiciary for nearly a decade. 

The report analyzes the changes in the 
business of the courts caused by the receding 
of wartime conditions, reports on the dispatch 
of court business, evaluates the working of the 
new court reporter system and the salary sys- 
tem for referees in bankruptcy, mentions nu- 
merous ways in which rising costs are being 
combatted by development of economies in 
operation, and reviews the accomplishments and 
objectives of the legislative program of the 
Judicial Conference. Among the latter are 
the three jury bills to establish uniform fed- 
eral qualifications for jurors, clarifying the law 
relating to jury commissioners and the method 
of selecting jurors, and increasing the compen- 
sation of jurors; and bills to revise and modern- 
ize the method of court review of orders of 
certain federal administrative agencies, to pro- 
vide a special correctional system for young 
persons convicted of crime, to prescribe pro- 
cedure to be followed in case of persons charged 
with or convicted of crime who appear to be in- 
sane, and to improve the probation system. 


—_—_———_“1DOe—" 


Paragraphs 


Henry E. Doyle of Austin became the first 
Negro in Texas history to study law in a state- 
owned school when he registered September 22 
in the University of Texas temporary law school 
for Negroes in Austin. The temporary school 
was established as an adjunct to the University 
of Texas School of Law until the new State 
University for Negroes, created by the last 
legislature, is established at Houston. Begin- 
ning courses are the same as those offered at 
the University Texas School of Law, the same 
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casebooks will be used, and instructors will be 
assigned from the members of the University 
of Texas School of Law.—Tezxas Bar Journal. 


Consolidation of the writs of certiorari, man- 
damus, quo warranto and prohibition into one 
proceeding designated “action at law for ex- 
traordinary relief” is the objective of a bill 
sponsored by the Prerogative Writ Committee 
of the New Jersey Bar Association. Printed 
copies of the bill, together with a statement by 
the committee giving reasons advanced in sup- 
port of its enactment, have been distributed 
by Aaron A. Melniker, secretary of the commit- 
tee, 26 Journal Square, Jersey City 6, N. J. 


The Supreme Court of the United States 
closed its October, 1946, term with 158 cases 
remaining on the docket, 10 less than the previ- 
ous year, although nearly 200 more cases were 
docketed, the clerk’s report reveals. There were 
140 written opiniofis, of which 56 were un- 
animous and 84 accompanied by dissents. 


A declining divorce rate is indicated in New 
Jersey chancery reports for the first half of 
1947, showing 4,220 cases filed, a reduction of 


29 per cent from the 5,872 for the same period 
of last year. 


The New Hampshire Judicial Council, estab- 
lished just two years ago, has gotten off to an 
auspicious start. A recent bulletin supple- 
mentary to its first biennial report announces 
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that “the bills recommended by the Judicial 
Council in its first biennial report were enacted 
by the legislature without substantial change.” 
One of the bills increased the salaries of the 
justices of the supreme and superior courts. 
Another lengthy one set up a new system of 
monthly return days in the superior court, and 
others dealt with disqualification of justices of 
the supreme court and other matters involving 
the courts and court officers. 


Three tries will be the limit on the California 
bar examination hereafter, as a result of action 
taken by the Board of Governors of the Cali- 
fornia State Bar at its last convention. Some 
have taken the examination as many as thirteen 
times without passing it. Those who have al- 
ready tried three times will be given two more 
chances, but future applicants will be limited 
to just three. 


“The Missouri Rural Circuit Judges,” a sub- 
sidiary of the Missouri Judicial Conference, has 
recently been organized. Its purposes, as stated 
by John M. Holmes, executive secretary of the 
Judicial Conference, are to facilitate the rural 
judges getting acquainted with each other, to 
endeavor to get the election of rural judges off 
the political ticket and on a separate ballot, to 
promote a more workable probation and public 
welfare officers statute, and to equalize the 
salaries of Missouri circuit judges. Honorable 
Theodore Bruere, St. Charles, is secretary- 
treasurer of the organization. 





The Reader’s Viewpoint 


Clients Should Not Have to Pay for 
Lawyers’ Mistakes 


To the Editor: 


The writer has been offering his services 
as a lawyer for about forty years, and during 
that time he has had some little experience. 
It is upon the latter basis, mostly, that the 
suggestions herein are made. Even before he 
began practice, he learned that the lawyer is 
an officer of the court. Also, he learned that 
the rules of practice are for the orderly, effi- 


cient, expeditious and impartial disposal of 
business before the court. It was evident, 
again, that the lawyer was employed, in part 
at least, for his supposed knowledge of how 
to comply with the rules of court practice. 
These things being true, from very early in his 
career he has wondered why the responsibility 
for complying with rules of court practice, so 
far as necessary to accomplish their purpose, 
where they are within his duty, should not be 
put upon the lawyer, instead of causing the 
parties to suits to stand the loss to result from 
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his failure. When rules of practice are com- 
plied with to such extent as need be to accom- 
plish their purpose, that is all that is necessary. 
In law practice it frequently happens that the 
only issues on appeal in a case involve questions 
of practice, and the parties to the suit are in 
the peculiar position of having to pay attor- 
ney’s fees and costs, as well as endure the de- 
lay, on account of something that a lawyer 
does or fails to do in the case. 

Putting on the lawyer the responsibility for 
compliance with rules of practice would have 
several salutary effects. It is apparent to the 
writer that, when there is no strategic advan- 
tage to be gained by being otherwise, lawyers 
are charitable enough towards each other in 
matters of convenience and saving time and 
labor. Few questions of court practice would 
be raised by lawyers, if the result would be 
merely to make trouble for them. Of course 
there are a lot of rules of practice, the com- 
pliance with which are the duties of other offi- 
cers of the court, and these should be, as far 
as practicable, made the responsibility of those 
officers. If a lawyer cannot, or will not, com- 
ply with the rules of court practice, his names 
should be stricken from the rolls of lawyers 
eligible to appear in our courts. The public 
owes no man the duty of tolerating the loss 
and delay occasioned by such dereliction on the 
part of a lawyer, or any officer of the court, 
no matter what the cause or excuse. 

Enforcing the rule herein proposed would 
save appeals in a great many cases, and would 
save much time of the appellate courts in those 
that were appealed. It would reduce the size 
of the records in appealed cases, thereby saving 
expense for the parties to suits, and the time 
of lawyers and the appellate courts. 

The writer has outlined this proposal to a 
good many lawyers and judges. None of them 
found fault with it, or did not express it, but 
one judge commented, “well you could not get 
it done.” 

To the writer’s mind, there is little hope for 
us to raise the standard of confidence of the 
public in the profession of the law, which has 
gone to a low ebb, until the lawyers in it accept 
the responsibility that is theirs in the practice 
of the law, of which court practice is an out- 
standing feature. 


Houston, Tex. J. F. DABNEY. 
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Constitutional Rights of the Mentally Ill 
To the Editor: 


Arthur E. Moore, writing in the August 
JOURNAL, advocates enforced hospitalization 
and treatment of mentally ill persons even 
where the mental illness falls short of legal 
insanity. Judge Moore further suggests a test 
of mental illness. 

It is well known that expert psychiatrists 
differ in their diagnoses of insanity; even 
greater is the difference of opinion among the 
experts when they seek to detect mental ill- 
nesses falling short of legal insanity. Until 
the experts become more expert in detecting 
and treating mental illnesses, the writer sub- 
mits that the right to choose or not to choose 
hospitalization and treatment should rest with 
the individual—especially where the illness falls 
short of legal insanity. 

Unfortunately for himself, the writer is 
among those persons who have been subjected 
against their wishes to the shock treatments 
mentioned by Judge Moore. In his case, the 
experts who advocated the treatments prevailed 
over the sounder judgment of those who ad- 
vised against them. The result was a long and 
needless period of hospitalization. Prior to the 
time he received the treatments, at least, none 
of the experts contended that the writer was 
legally incompetent. 

It is submitted that the right of a legally 
sane individual to consent or not to consent to 
medical treatment, the effectiveness of which 
is the subject of debate among the experts, is 
one that should fall under the protective cloak 
of the fifth and fourteenth amendments. 

NAME WITHHELD. 
Dallas, Tex. 


Oe 


Mental Illness Defined 


Honorable Arthur E. Moore: 


I have just read your very interesting ar- 
ticle in the August issue of the JOURNAL OF 
THE AMERICAN JUDICATURE SOCIETY relative to 
improving the legal procedure for the care of 
the mentally ill, and it strikes me that the 
Pennsylvania Mental Health Act of 1923 (Act 
of July 11, 1923, P. L. 998; 50 P. S. Sec. 1 to 
213) meets most of the recommendations which 
you propose. 

This act provides for the commitment of 
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persons who are “mentally ill” rather than 
who are insane, and it further defines mental 
illness as follows: 

“ ‘Mental illness,’ ‘mental disease,’ ‘mental 
disorder’ shall mean an illness which so lessens 
the capacity of the person to use his customary 
self-control, judgment and discretion in the 
conduct of his affairs and social relations as 
to make it necessary or advisable for him to 
be under treatment, care, supervision, guidance 
or control. The terms shall be construed to in- 
clude ‘lunacy,’ ‘unsoundness of mind,’ and ‘in- 
sanity.’ ” 

It might be that this act could be used as a 
model to bring about the changes which you 
recommend. 

CHARLES A. MERTENS. 
Erie, Pa. 


————= 6 —_____ 
A Correction 
To the Editor: 


In the article “The National Tragedy of Di- 
vorce” you stated that the time of residence in 
the state of Utah before a divorce can be 
granted is six months. Let me correct that 
statement. The laws of Utah require bona fide 
residence in the state for one year, and within 
the county where the divorce is granted for 
three months. 

J. H. MCKNIGHT. 
Salt Lake City, Utah 


——_———2 © aa 
Divorce Conciliation by Friend of the Court 
To the Editor: 


Have just read your interesting article “The 
National Tragedy of Divorce” and would like 
to request a copy of the April, 1946, issue con- 
taining the prior article of Mr. Pokorny. The 
“Friend of the Court” program sounds very 
interesting. 

It has long been my opinion that such a pro- 
gram should precede rather than follow the in- 
stitution of an action for divorce—in fact, 
should precede either party consulting a lawyer, 
except for advice and counsel. Many divorce 
suits are filed by lawyers acting hastily while 
the client is still enraged over some alleged ill 
treatment which is really only a normal riffle 
in any marital domicile and should be laughed 
off or taken with a little fortitude. 

If people are not getting along, they should 
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have a Friend of the Court to whom they could 
refer their troubles. He should be a qualified 
person, able to recommend psychiatry, medical 
and other attention, and in some cases, cause 
writs to issue against third persons such as a 
troublesome relative living in the domicile or 
an outsider who is spending too much time with 
the husband or wife outside of the home. I had 
one case in which the entire trouble was due 
to an indigent brother of the wife coming into 
the household, ordering its existence, using the 
family car and spending the family means. 

If the Friend of the Court found the parties 
had actual irreconcilable differences, he could 
then authorize one or the other or both to seek 
the services of a lawyer to bring an action for 
separation. 


CHARLES J. SIMON. 
Colorado Springs, Colo. 


——_____ —~ 9 
Divorce in the Philippines 
To the Editor: 


In the Philippines we do not have “open all 
night” justices of the peace to perform mar- 
riage ceremonies, as described in the article in 
the April JOURNAL. The Philippine marriage 
law (Act No. 3613), passed by the eighth 
Philippine legislature on December 4, 1929, 
provides among other things that the contract- 
ing parties must first secure license before 
the ceremony is performed. Our justice of the 
peace does not issue such license, but the func- 
tion is performed by the local civil registrar 
who works only during regular office hours in 
the daytime. 

The Philippine law is hard on divorce. Act 
No. 2710, effective March 11, 1917, is difficult 
to comply with. Very few have taken advan- 
tage of it, and the decisions thereon by our 
supreme court could be counted on the finger 
tips. Why? Presumably because of its strict- 
ness. There is only one ground for divorce, and 
that is the criminal conviction of the wife for 
adultery or of the husband for concubinage. 
As a prerequisite to the divorce action a crimi- 
nal action must first be instituted against the 
erring spouse, and carried through to convic- 
tion and judgment. The result is that many 
couples separate without divorce proceedings. 
Such people usually find another mate, without 
benefit of divorce, and generally under scandal- 
ous circumstances. 
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The alternative is for a party to go outside 
the territorial jurisdiction of the Philippines, 
say to Hongkong, China, Japan or the United 
States, and look for a place where his case may 
fit in, and get his divorce. But trouble is ahead 
when such a divorcee returns home and remar- 
ries, as indicated in the celebrated Haddock 
and Williams cases. 

During the Japanese occupation of the 
Philippines, the puppet Philippine Republic 
amended the divorce law by adding twelve 
grounds for divorce. Many took advantage of 
that law, and I myself have secured divorces 
for numerous couples who had been separated 
for years. Now they are happy and free from 
their matrimonial bonds and can legally take 
another mate. However, since liberation, the 
Japanese-sponsored divorce law has been unen- 
forceable. 

It is my humble opinion that the Philippine 
divorce law, Act No. 2710, should be amended. 
It is now thirty years behind the progress of 
civilization, and society has gone through many 
changes before, during, and since the great 
World War II; and, finally but not lastly, we 
are living in the Atom Age. 

MARTINIANO O. DE LA CRUZ 
Meycauayan, Bulacan, Philippines 





Diversity Jurisdiction: A Suggestion 
To the Editor: 


The article in the February, 1947, JOURNAL 
upon diversity jurisdiction of the federal courts 
arouses my deep interest. My view is that di- 
versity jurisdiction should not be wholly abol- 
ished even though it has been abused by un- 
necessary resort to it. It is part of the consti- 
tutional judicial power of the courts of the 
United States, jurisdiction to exercise which 
was given to the district and the old circuit 
courts in 1789 by the Judiciary Act of that year, 
and which they have had ever since. Excessive 
or improper use of it did not begin until about 
1867 or later. Then, the removal acts made it 
possible to remove state cases to the federal 
courts. The influence of Swift v. Tyson, 16 Pet. 
1, furnished an incentive to go into the federal 
courts by suing therein or removing thereto. 
That incentive ceased in 1938 when Erie R. Co. 
v. Tompkins, 304 U. S. 64, was decided. Im- 
proper resort to the federal courts in diversity 
cases is dwindling, and likely to dwindle more 
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when Title 28, U. S. Code, is revised and re- 
enacted as promised in a pending bill (H. R. 
7124, 79th Cong., 2d Session). To burn the 
barn in order to get rid of the rats is proverbial 
folly. 

H. R. 7124 is the result of many months of 
earnest work competently and skillfully done by 
the Advisory Committee on Revision of Title 
28, which worked under direction of the House 
Committee on Revision of the Laws. Honorable 
Eugene J. Keogh was the chairman of that com- 
mittee. The advisory committee had before it, 
and considered, the arguments for total aboli- 
tion of diversity jurisdiction, but it was not 
made part of the proposed revision. The 
grounds for removal are curtailed in the revised 
Title 28 (H. R. 7124, Sec. 1441). My view is 
that it would be wise to see the bill enacted as 
it is in this respect, gather some further ex- 
perience under the new law, and then amend it 
if it seems wise. 

As a concession to those who seek abolition I 
suggest a modifying amendment designed to 
harmonize with the new removal act and with 
the new provision for dismissal of cases col- 
lusively or improperly brought in federal courts. 
Section 1359 of H. R. 7124 now reads: 

“A district court shall not have jurisdiction 
of a civil action in which any party, by assign- 
ment or otherwise, has been improperly or col- 
lusively joined to invoke the jurisdiction of such 
court.” 

The following might be added: 

“In any civil case brought in a district court 
of the United States dependent for jurisdiction 
wholly upon diversity of citizenship between 
plaintiff and defendants, and seeking relief of 
a nature cognizable at law or in equity where 
state law applies and governs, the district court, 
at any time before trial on the merits, upon 
motion of the defendant or upon its own motion, 
may decline to exercise jurisdiction and may 
relegate the parties and the case to the proper 
state courts for such relief as may be obtain- 
able therein; provided, that in any such case 
the plaintiff or plaintiffs, or any non-moving 
defendant, shall be allowed to show good and 
substantial cause for retaining jurisdiction if 
the suit was properly begun in the district 
court; and upon such showing the district court 
may [shall?] proceed to trial and determination 
of the cause.” 

This would give power to decline jurisdiction 
corresponding to and consistent with the power 
to remand in removed cases. 

GEORGE F. LONGSDORF 
Oakland, Calif. 
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The Literature of Judicial Administration 


Books 


In an attractively printed and bound volume 
which ought to rank among the season’s best 
sellers in “extracurricular” legal literature, the 
Fallon Law Book Company of New York (149 
Broadway) published this month Selected 
Writing of Benjamin Nathan Cardozo edited 
by Margaret E. Hall, reference law librarian 
of Columbia University, which institution the 
great jurist honored as residuary legatee of his 
literary estate. In addition to the complete 
texts of “The Nature of the Judicial Process,” 
“The Growth of the Law,” “Paradoxes of Legal 
Science,” and “Law and Literature,” there are 
eight lectures, essays and sketches hitherto un- 
published or inadequately published. 

Cardozo’s own diffident appraisal of his 
writings appears in the following paragraph 
from a letter to Dr. Nicholas Murray Butler 
regarding the “Paradoxes of Legal Science:” 


“I have a wretched, sinking feeling as I sur- 
vey the bound volumes. How did I ever bring 
myself to believe that the lectures were worth 
publishing? That is always my feeling at the 
—— I can only hope that time will soften 
it. 

The care with which his literary legatee has 
preserved, and now made available to the public, 
not only his formal lectures and writings but 
such miscellaneous material as a group of selec- 
tions from his undergraduate notebook in 
psychology at Columbia, is evidence of the 
world’s dissent from that view. Mr. Justice 
Cardozo’s keen understanding and analysis of 
the law and legal processes and his gift for 
sound logic and persuasive reasoning have 
been widely and justly celebrated. No less so 
should be his graceful mastery of the art of 
expression. In a branch of literature charac- 
terized too largely by the 500-word sentence 
occasionally lampooned in the New Yorker un- 
der the heading “The Legal Mind at Work,” 
Cardozo’s judicial opinions as well as his mis- 
cellaneous writings have demonstrated that 
legal thoughts can be phrased in simple words 
and brief, pungent sentences. Thus, in “A 
Ministry of Justice,” page 359: 

“A word would bring relief. There is no- 
body to speak it.” 

You or I would probably have written it: 


“A word would bring relief, but there is 
nobody to speak it.” 

That same essay, it should be added, with its 
well-reasoned appeal for some official agency to 
study the administration of law and make defi- 
nite recommendations to the legislatures for 
statutes to correct legal inequities and short- 
comings which confront the courts but with 
which they are powerless to deal, was first pub- 
lished in the Harvard Law Review in 1921, and 
it is probably not a coincidence that the first 
judicial councils were established for exactly 
that purpose in Ohio and Massachusetts within 
a matter of months thereafter. 

The book has 456 pages, cloth bound, and 
sells for $5.00. 


Less entertaining, perhaps, but of the high- 
est significance in the field of judicial adminis- 
tration is the second edition, dated last May 
and published by Columbia University Press in 
August, of International Court of Justice Pub- 
lication, Series D, No. 1. Series D is devoted 
to acts and documents concerning the organ- 
ization of the Court, and this volume contains 
the charter of the United Nations, the statute 
and rules of the Court and other constitutional 
documents, including numerous resolutions con- 
nected with the organization and administra- 
tion of the Court adopted by the General As- 
sembly and the Security Council during recent 
months and since publication of the first edi- 
tion. Parallel French and English texts. 282 
pages, cloth bound, $1.50. 


Letters of a Lawyer, published by the author, 
George H. Cavanagh, 337 Bankers Mortgage 
Building, Houston 2, Texas, is a small volume 
of 146 pages containing seventeen short essays 
on various phases of the practice of law written 
in the form of a series of letters to a law stu- 
dent and signed “Your Uncle John Q.” They 
are well done, and the book, with its red cloth 
binding, would make an excellent gift for a 
law student or young lawyer. 


ARTICLES 


In “Why Not Use the Special Jury?” (31 
Minn. L. Rev. 232; 26 Oregon L. Rev. 251-79 
[1947]), Jeannette E. Thatcher traces the his- 
torical origins and development of the special 











OcrToser, 1947] 


jury, defined as “‘a body of twelve men believed 
to possess better qualifications as triers of 
fact in certain types of cases,” evaluates it on 
the basis of comments of those who have known 
it in operation, finds adequate constitutional 
authority for its wider use in this country, and 
argues that such wider use would go far toward 
correcting some of the most glaring defects of 
jury trial today, Fay v. New York, discussed 
below, had not been decided when this article 
was written. 

The October issue of the Denver and Colorado 
Bar’s Dicta contains a comprehensive and well 
documented discussion of “The Declaratory 
Action” (24 Dicta 218-33) by Duke Duvall of 
the Oklahoma City bar, as presented at the 
Tenth Circuit Conference in Denver last June. 

Other noteworthy articles in recent maga- 
zines: 

Oscar S. Caplan, “Standardized Jury Instruc- 
tions in Illinois,” The Lawyer and Law Notes, 
Fall, 1947. 

John G. Hervey, “The Jurors Look at Our 
Judges,” 18 Oklahoma Bar Journal 1508-13, 
Oct. 25, 1947. 

“Public Relations Becomes Interest of Bar 
Associations on Wide Scale,” and “Medical Wit- 
ness May Testify Both as to Observations and 
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Interpretations,” both in the October Hennepin 
Lawyer (Minneapolis). 


CASES 


Additional authority for Miss Thatcher’s 
stand in favor of the constitutionality of the 
special jury has been supplied by the United 
States Supreme Court in Fay v. New York, 
— U. S. —, decided June 23, 1947, wherein 
the use of the so-called “blue ribbon jury” was 
sustained in a case involving trial of two labor 
union leaders charged with conspiracy and 
extortion. However, the court expressly dis- 
claimed any intention of passing on the desir- 
ability of the institution as a matter of policy 
and almost invited the Judicial Council of the 
State of New York, which has opposed it for 
years, to continue to urge its views upon the 
state legislature. 

The basis of the Judicial Council’s objection 
to the special jury is that it is generally a con- 
victing jury, and the Council reasonably con- 
tends that if there is in fact a superiority in 
one type of jury over another, the superior type 
ought to be made available to all litigants and 
not made a subject of discrimination. The 
Council’s views are stated in extenso in its 
Third Annual Report (1937), pp. 123-28, and 
are renewed in succeeding annual volumes. 
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